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The increase of the personal property, except in the case of slaves, belongs 
to the tenant for life, as a compensation for the trouble and expense of 
taking care of the original stock. 

But it is settled in our State, that, where such property is of a perishable 
nature, or may be consumed in the use, it is the duty of the executor to 
_ Sell it, and pay over the interest only to the tenant for life. 

‘Where that fs not dons, but the property itself is delivered to the tenant for 
life, the incraase, such as of cattle, etc., belongs to him, and the remaia- 
der man is only entitled to the original stock. 

The cases of Smith v. Barham, 2 Dev. Eq. 428, and Jones v. Simmons, 7 
Ire. Eq. 178, cited and approved. 

‘The case is state in the opinion delivered here. 


William J. Baker, for the plaintiff, submitted the fol- | 
Jowing argument: 





* This and the following case were accidentally omitted in the Reports of 
the last term. 


Voutume 8 E. 
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The legacies to the six daughters of the testator, vested 
immediately upon his death, in 1824, and were transmissible 
to their representatives, 

“'To be immediately divided (equally”), and @ division to 
take place, upon the death or marriage of the life-tenant, are 
equivalent to the expression, “payable,” or “to be paid,” 
and dis-annex the time from the gift of the legacy. 

Hanson v. Graham, 6 Ves. 245, Guyther vy. Taylor, 3 
Ired. Eq. 333. 

“ The division of the property,-is not annexed to the sub. 
stance of the legacy, but to the time of enjoyment.” 

Perry's administrator v. Rhodes, 2 Murp. 92. 

The defendants, in their answers, admit that the legacy 
to the life tenant was assented to, by the personal represen- 
tives of the testator (of whom the tenant for life was one), 
and “submit to the effect thereof, whatever it may be.” 

“This assent operated also as an assent to the ulterior 
bequests.” Howell v. Howell, 3 Ired., Eq. 522. Jones v. 
Yellicoffer, N C. Term, Rep. 213. Alston v. Foster, 1 Dev. 
Eq. 337. 

The defendants imsist, that the tenant for life was en- 
titled to be reimbursed for the expense to which she was 
subjected, during her estate, in raising the young slaves, 
and that her personal representative is therefore a necessary 
party to this suit. 

The personal representative of the tenant for life, it*is 
submitted, is not a necessary party. 

The tenant for life, according to the admissions of the 
defendants, elected to hold these slaves, as “legatee.” She 
became, thereby, entitled to all profits arising from the 
property, and answerable for all the burthens incident to it, 
during the continuance of her estate. 

“The intermediate burthen is satisfied fully by the labor 
of the slaves.” 

** As to children being an incumbrance on the life-tenant, 
the legatee is a volunteer.” 
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Tims v. Potter, 1 Mar. Rep. 22. 

The tenant for life is bound to provide for, and preserve, 
the issue (of slaves,) and is consequently allowed to have 
the whole profit, during the life-estate. 

Jacgcks v. Bozman, 1 Dev. and Bat. 195. 

The testator, by the foregoing clause of his will, gave to 
his wife, his land and plantation, and his negroes and per- 
sonal estate of every kind, subject to the payment of his 
debts; and a pecuniary legacy, during her widowhood or 
life, and at her marriage or death, the personal estate, he 
directed to be divided equally among his six daughters. 

That being the residuary clause of the will, it is submit- 
ted that the executrixes of the testator are properly charged 
with the value of the original stock of cattle and hogs, or 
the increase of the same, which remained on hand at the 
death of the life-tenant: it appearing from the testimony 
taken in this case, that this property was then worth about 
the same that it was at the death of the testator. 

Smith vy. Barham, 2 Dev. Eq. 420. Jones and others 
v. Simmons, Ez’r., 7 Lred. Eq. 178. 

(ist. clause.) It is my will, that my exeeutrixes sell such, 
and as much of my estate, and in that way as they may 
think best, as will pay my just and lawful debts, and also 
if they think proper to raise asum of money sufficient, 
and purchase a small piece of land adjoining mine, part of 
which I have some time back purchased, and the small 
piece I allude to, is the balance of the tract, and, when pur- 
chased, to be considered as my land, which I shall and do 
hereafter dispose of as such, with my land and plantation. 

The testator, in a subsequent clause of his will, gave to 
his wife the use of his “land and plantation” during her 
life or widowhood, and at her death or marriage, devised 
it to his son, James L. Pettijohn, subject to the contingencies 
of the will. 

He evidently intended that his executrixes should pur- 
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chase the small piece of land mentioned by him, shortly 
after his death, if, in their discretion, they should think 
proper to make the purchase at all. 

He clothed them with this authority, in the same clause 
of his will. in which he directed a sale of his property, if 
necessary for the payment of his debts ; and it is apparent, 
that he intended they should elect to act under this autho- 
rity or not, about the time, when, in the course of the 
settlement of his estate, it might be necessary to raise a 
fund for the payment of his child. 

The executrixes did not “think proper” to make the 
purchase: twenty-seven years have elapsed since the death 
of the testator: the legacies under the will have been 
assented to: and it is submitted that they have now no 
authority to use the funds which were of the estate of the 
testator, for that purpose. 


Heath, for the defendant. 


Nasu, J. Job Pettijohn died in 1824, and by his will, 
devised as follows: “I lend to my wife, Elizabeth Pettijohn, 
the use of all my negroes and personal estate of every 
kind, during her naturai life.” He then provides, that, if my 
wife remains a widow, the whole of his estate to remain in 
joint stock, to her use, during her natural iife, and at her 
death, to be divided equally among his six daughters, to 
wit: Frances, Sarah, Elizabeth, Rachel, Mary Ann, and 
Rosanna. To this will, the widow and his three daughters, 
Frances, Sarah, and Elizabeth, were appointed executrixes, 
and qualified as such. The widow ‘took into her posses- 
sion, all the property bequeathed to her, and died in the 
year. Rosanna, one of the legatees in remainder, intermar- 
ried with the plaintiff, Benjamin Saunders, and died in the 
life time of the widow, and her husband was duly appoin- 
ted her administrator. The bill is filed for a division of the 
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slaves of the estate, and an account of their hires, since the 
death of the widow, Elizabeth Pettijohn: and also for an 
account of the perishable property which came to the hands 
of the executrixes, under the will. An order of reference 
to the clerk and master, was made, to state the account. 
His report was returned, and excepted to by the defen- 
dants. 

The first exception is, that the master has charged against 
the defendants, three hundredand fifty dollars, the present 
value of fifty head of cattle and fifty hogs, which, from 
the evidence, were the offspring of the original stock, which 
went into the possession of the widow, as tenant for life, 
twenty-four years ago. 

The second and third exceptions, are but corollaries from 
the first. 

It is true, as a general proposition, that a tenant for life, 
of personal property, is entitled to the increment made du- 
ring the course of the tenantry, as a compensation for the 
trouble and expense of taking care of the original stock. 
And the executor, so far as the legatees are concerned, has 
discharged his duty when he assents to the legacy. The 
rule does not, in this State, extend to slaves : and when the 
property is of such a nature, as to be consumed in the use, 
quo ipso usu consumitur, a different rule of duty devolves 
upon the executor. In such a case, the tenant for life being 
entitled only to the use, if it be entirely consumed, the re- 
mainder man loses, altogether, the benefit of the bequest. 
The executor is appointed to take care of the interest of all 
concerned, and is as much bound to see that the remainder 
man is not deprived of his interest, as that the tenant for 
life shall enjoy his. It is now well settled, that when a 
residue is given for life, of such property, with remainder 
over, it is the duty of the executor to sell it, and pay over 
the interest to the tenant for life. Smith v. Barham, 2 Dev. 
Eq. 425. Jones et. al. v Simmons, Ex’r., 7 Ire. Eq. 178. 
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If, however, the executor assents to the legacy, and the 
property remains in the hands of the tenant for life, and it 
be of such a nature as to be consumed in the using, such 
as cattle, horses, or hogs, and an increase from them takes 
place, while in the possession of the tenant for life, it belongs 
to him, and the remainder man is only entitled to what re- 
mains of the original stock. From the case before us, the 
cattle and hogs, valued by the master in his report, was the 
property of the widow. The master, then, has taken into 
his account, property which never was of the estate of the 
testator. It was the original stock he was directed to take 
an account of. 

This exception is allowed, and the report set aside as to 


the two items excepted to. In all things else, it is con- 
firmed. 





Per Curiam. Decree accordingly. 


VIRGINIA CLARK vs, GOOLD HOYT, ET AL. 


In settling the accounts of a Trustee, he should de allowed, no only reason- 
able comm issions, but also actual expenses. 

When the Master, in his report, allowed the Trustee nothing for his expen- 
ses, but a greater amount of commissions than had been stipulated by the 
parties, if, upon the whole, the Trustee receives no more than a fair com- 
pensation, the Court wil! not disturb the report. 
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This cause came on to be heard upon exceptions to the 
Master’s report on the accounts of the Trustee. It is.uns 
necessary to state any of the exceptions, as they embrace 
merely matters of fact ; except the third, upon which the 
Court delivered its opinion. 


B. F. Moore for the plaintiff. 
' Heath, Ehringhaus, Jordan and Smith for the defendant. 


Rurrin, C. J. The third exception of the plaintiff to 
that account, and both of the exceptions of the defendant, 
Hoyt, thereto, relate to the same matter, and may be con- 
sidered together. The deeds of trust mentioned in the 
pleadings stipulate, that the Trustee shall have a commis- 
sion of five per cent. on both sides of his account, and also 
his reasonable expenses in the execution of the trusts. The 
Master all ows five per cent. on the receipts, and seven and 
a half per cent. on the sum of $7,186 40, as disbursements; 
and makes no allowance for expenses. He reports that the 
Trustee produced and claimed a large amount for expenses, 
amounting to several hundred dollars, which he rejected, 
on the ground of its unreasonableness ; and that, instead of 
making any allowance on that score, he added two and a 
half per cent. : and the defendant, Hoyt, excepts, first, be- 
cause allowances were not made for his loss of time, per- 
sonal services, and expenses ; and secondly, because insut- 
ficient commissions were allowed him. The Trustee is not 
entitled to compensation for his time and services, beyond 
the commissions: because the commissions constitute such 
compensation ; and in this case the parties fixed the rate, 
which, indeed, appears to the Court to be fully adequate. 

To his expenses he was also entitled: and it would have 
been most proper that the Master should have made an 
allowance for them specifically. But, upon computation, 
it is found, that the two and a half per cent, on the dis- 
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bursements, which the Master gives for the expenses; 
amounts to about $180; and, upon looking through the 
accounts, and considering the nature of the defendant’s du- 
ties, as stated in the testimony, it appears to the Court that 
would have been a reasonable allowance for his expenses. 
The Court will not, therefore, disturb the account—since 
the error is merely in form, and substantial justice has been 
done. All those exceptions are over ruled. 

The Court sees no reason to differ from the Trustee as 
to the allowance of commissions on the administration ac- 
count of the defendant, James 8. Clark: and, therefore, the 
exceptions of both the plaintiffs and the defendant thereto 
are over-ruled. 


Per Curiam. Decree accordingly. 


ELISHA FELTON vs, SIMEON P. LONG. 


A receipt under seal will not avail ss a defence to a bill brought to have an 
account against a guardian, by his former wards, on the ground of a mis- 
take, which the defendant admits. 

Nor will the lapse of time bar such a bill, when, during the greater part of 
the time, the plaintiff's were under age and under coverture; and espe- 
cially where the defendant, ee the benefit of such lapse, was the 
trustee of the plaintiffs. : 

A cestui que trust may call the trustee to account without making any per- 
son a party, with whom the trustee, in violation of his duty, has seen pro- 
per to divide the fund; or he may, if he thinks proper, join such person 
as a party defendant. 
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Cause transmitted from the Court of Equity of Perquim- 
ons county, at the Spring term, 1852. 


Heath for the plaintiffs. 
Smith, Bragg and Jordan for the defendants. 


Pearson J. In the year 1800, Thomas Long executed 
a deed of gift, by which he conveved to his children several 
tracts of land and a number of negroes; among others, he 
gave to his son, Edward, a negro girl, Esther, and to his 
son, Joshua, a boy named Lewis. Edward and Joshua 
died soon afterwards intestate, and before arriving at the 
age of twenty-one. In 1806, Thomas Long executed the 
following deed : 


STATE OF NORTH CAROLINA, 


Perauimons County, 


Know all men by these presents, that I, Thomas Long, 
senior, for and in consideration of the natural love and af- 
fection that I have and do bear towards my two sons, Wil- 
liam Long and Simeon Long, and my daughter, Elizabeth 
Harvey, all of the county afvresaid, do give and grant, unto 
my two sons and daughter, all the right, title, interest, pro- 
perty, claim, and demand of my sons, Edward Long and 
Joshua Long, deceased, invested in them in and by a deed 
of gift from under the hand and seal of me, the said Thomas 
Long, senior, to them, the said William Long, Simeon Long, 
and ‘Blizabeth Harvey, their heirs and assigns forever, now 
remaining on record in the Register’s office of the county 
of Perquimons, for a certain tract of land in the said county, 
adjoining the lands of Isaac White, Samuel Creecy, Tho- 
mas Myers, or howsoever otherwise bounded or reputed to 
be bounded, to have and to hold the said granted and de- 
vised premises, with appurtenances thereof, unto them, the 
said William Long, Simeon Long, and Elizabeth Harvey, 
their heirs and assigns forever, clear of the lawful claims of 
all manner of persons whatsoever. 

In testimony whereof, I have hereunto set my hand and 
seal, this 13th day of August, in the year of our Lord, 1806. 

T. LONG, Sen’r, [Seal.] 

Witness, Wittiam Creecy. 
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The slaves, Esther and Lewis, remained in the possession 
of Thomas Long until his death in 1817. By his will of 
that date, he gives to his three daughters, Mary, Sarah, and 
Harriet, and a “child which my wife now appears to be 
pregnant with,” the following negroes, Esther, Lewis, &c. 
These four children were the issue of a second marriage, 
and nothing is given to them by the deeds of 1800 and 
1806—they being then unborn. The testator appointed 
his son, Thomas Long, and Alfred Moore his executors, 
who qualified and proved the will. 

In 1818, upon the petition of Simeon Long, John Nixon, 
administrator of William Long and Mary Harvey, the only 
child of Elizabeth Harvey, one of the donees in the deed 
of 1806, the negroes, Esther and her child, were sold, and 
the proceeds of the sale divided between the said Simeon, 
John Nixon, administrator, and Mary Harvey, upon the 
allegation that, by the deed of 1806, the negroes, Esther 
and Lewis were given to the said Simeon, William Long, 
the intestate of John Nixon, and Elizabeth Harvey, the 
mother of Mary Harvey. 

In 1826, Joseph Manning, the administrator of Efizabeth 
Haughton, (formerly Elizabeth Harvey,) filed a bill in 
equity against Simeon Long, who had then taken out let- 
ters of administration upon the estate of Edward and Joshua 
Long, and Nixon, the administrator of William Long, and 
others, for the purpose of having one-third of the sum for 
which the negroes had been sold paid to him, as adminis. 
trator of Mrs. Harvey, afterwards Mrs. Haughton, instead 
of Mary Harvey, and it was accordingly so ordered. 

In 1827, Simeon Long was appointed guardian of his 
infant half sisters and brothers; and in 1829, as they re- 
spectively arrived at age or married, he had settlements and 
took receipts, under seal, in full. These receipts do not re 
fer to the proceeds of the sale of Esther and Lewis, and 
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that fund was not brought into the account: At the sale 
in 1819, made by Simeon Long, under the order of the, 
County Court, the boy Lewis was purchased by one Call, 
for $838, and has been sent to parts unknown. Esther and 
her child were purchased by Simeon Long, for $776. He 
has sold the woman, but still has possession of her issue. 

The bill is filed by the four children, or their representa- 
tives, to whom these negroes are given by the will of Tho- 
mas Long, senior, against Thomas Long, junior, the exe- 
cutor of Thomas Long, senior, and Simeon Long, the ad- 
ministrator of Edward and Joshua Long, and others, and 
seeks to charge the defendants, Thomas and Simeon Long 
with the value of the negroes. 

Simeon Long insists, that, by the deed of 1806, the equi- 
table title to the negroes passed to him and his brother Wil- 
lian, and sister Elizabeth, their father being entitled to 
them as the distributee of the two infant donees, Edward 
and Joshua; and that the legal title was perfected by the 
grant of administration to him in 1824, upon the estates of 
said Edward and Joshua. He also relies upon the receipts» 
under seal, given to him as guardian; and upon the 
lapse of time. 

The other answers do not vary the case. 

Upon the death of the two children, Edward and Joshua, 
their father became entitled to the negroes as their distri- 
butee ; and, although he was obliged to derive title through 
their administrator, yet, in equity, he was the owner, sub- 
ject to the rights of creditors, if they had any, which is not 
suggested. The case, therefore, depends upon the deed 
of 1806. 

We are at a loss to conceive of any ground upon which 
it could ever have been supposed that this deed passed the 
interest of Thomas Long, senior, in these two negroes. 
They are not named in the deed, nor are they in any man- 
ner referred to. It simply purports to pass an interest ina 

Von. 8. 585 
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certain tract ofland. It is said, the donor had no interest 
in the land. That is true: but non constat that he intend- 
ed to pass his interest in the negroes. It may be, he sup- 
posed he had acquired an interest in the land; and, at all 
events, the deed in no way intimates an intention to pass 
his interest in the negroes; and it cannot have that effect 
by the utmost stretch of the maxim, “ut res sagis valeat 
quam pereat.” 

The defendant can derive no aid from the receipts, al. 
though they are under seal ; for he expressly admits, that 
the proceeds of the sale of the negroes were not brought into 
account by him in the settlements with his wards: for the 
reason that he supposed, and had all along acted under the 
impression, that the negroes belonged to himself and his 
brother and sister, under the deed of 1806. Nor can he 
derive any aid from the lapse of time. The plaintiffs were 
a under age and under coverture, and, for the greater part of 
i the time, he was their guardian, and in duty bound to pro- 
tect their rights. 

It was insisted, that, as the representatives of William 
Long, and of Mrs. Haughton, had each received one third 
part of the fund; they were necessary parties, and ought to 
contribute with the defendant, Simeon, in replacing the 
fund. 

The plaintiffs were at liberty to make them parties, but 
they were not obliged to doso. A cestui que trust may 
call the trustee to account, without making every person a 
party, with whom the trustee, in violation of his duiy, has 
| seen proper to divide the fund. 
1H | There must be a decree for an account against Simeon 
Long. All objection, for the want of parties, merely formal, 
being waived by consent. 





















Pex Cuaiam, Decree accordingly. 
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Where a party obtained goods, under an assurance that he would secure the 
payment by a deed of trust on a house and lot, conveyed to him by his 
mother-in-law, and he accordingly executed such a deed ; but, on the day 
of sale, according to the trust, the mother-in-law fcrbade the sale, and the 
debtor refused to have the conveyance, which he had received from hers 
proved and recorded. Held, that this was a clear case of fraud on the 
creditor, for which he was entitled to relief in Equity. 

A bill is multifarious, where several plaintiffs demand, by one bill, several 
matters, entirely distinct and separate, or when, in the same bill, several 
matters of distinct natures, are demanded against different defendants. 
But when all the matters charged, constitute but one whole transaction, 
then the bill is not multifarious ; and all the persons, mixed up in the trans- 
action, and having an interest in the subject matters, must be made parties, 
© avoid multiplicity of suits, 

One who, acting solely as an agent, receives a deed in his own name, and 
then conveys to his principal, need not be made a party to a bill by his 


principal. 


Cause transmitted from the Court of Equity, of New 
Hanover County, at the Spring Term, 1852. 


D. Reid and W. Winslow, for the plaintiff. ; 
Strange, for the defendant. 


Nasu,J. The defendant, Wright, has filed no answer. 
The bill is taken pro confesso; and, as to her, the case is 
to be heard upon the bill. The detendant, Gilbert, demurs : 
First, because of want of equity on the _ of the bill, 
entitling the plaintiffs to any relief against*him ; secondly, 
for multifariousness ; and, thirdly, for want of proper par- 
ties. A demurrer, has been defined to be, an allegation on 
the part of the defendant, which, admitting the matters of 
fact, as stated in the bill, to be true, shows that, as they are 
therein set forth, they are insufficient for the plaintiff to 
proceed upon, or to oblige the defendant to answer. It 
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therefore confesses the matters of fact, which are well 
pleaded, to be true, as alleged in the title. Cooper’s Eq. 
Pi, 110. The facts, as set forth in this bill, are as follows: 
The plaintiffs are merchants, doing business in the city of 
New York: and the defendant, Gilbert, resides in the town 
of Wilmington, North Carolina. ‘The latter applied to the 
former to purchase of them a quantity of goods, upon 
credit ; ‘and in order to induce them to comply with his 
request, represented himself as owning a valuable house 
and lot in the town of Wilmington, which he would con- 
vey to them as security for the payment of the goods. 
Being unacquainted with the defendant, or his circum- 
stances, they referred the matter, with the consent of Gil- 
bert, to their attorney in Wilmington, to ascertain the 
validity of his title to the house and lot. To his attorney, 
the defendant exhibited a deed of bargain and sale from 
the other defendant, who is his mother-in-law, fully exe- 
cuted and attested, but not proved or registered. Gilbert 
retained the deed in his hands, for the purpose, and under 
a promise, to have it duly registered. The goods were 
furnished, and the defendant, Gilbert, executed a mortgage 
to the plaintiffs for the premises. As additional security, 
Gilbert endorsed, and transferred to the plaintiffs, with the 
knowledge and consent of the defendant, Sarah Wright, a 
policy of insurance, which she had before that time taken 
out, and which she had transferred to him. Upon the expi- 
ration of the stipulated credit, Gilbert having failed tomake 
any payments, the premises were advertised for sale by the 
agent of the plaintiffs : and, on the day of sale, Mrs Wright, 
by her agent, forbade the sale, claiming the property. The 
sale proceeded, and the house and lot were bid off for her. 
‘The agent of the plaintiffs refusedto ratify the sale, because 
of the fraud: and again advertised the property for sale, 
one of the conditions being, that the purchaser should give 
a note at Bank, with good and sufficient sureties, within a 
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limited time, or the title should be made to the next highest 
bidder. At this sale, the property was bid off by a person 
calling himself John Hobson ; but no man of that nameis 
known in the town of Wilmington, nor has any person 
claimed his bid. On the expiration of the time limited, a 
conveyance was made to John Dawson, who was the next 
highest bidder, and who had acted as the agent of the 
plaintiffs in the sale, and who immediately transferred or 
conveyed the premises to them. ‘The conveyance, from 
Sarah Wright to John Gilbert, has never been registered, 
and is still in the possession, if in existence, of one of the 
defendants. None of these facts are denied by the defen- 
dants; and if they do not constitute a case demanding the 
interference of a Court of Equity, fraud the most open 
and glaring never can. The bill does, upon its face, set 
forth a sufficient equity in the plaintiffs, to entitle them to 
relief. 

The second cause of demurrer, is, that the bill is multi- 
farious. A bill is multifarious, where several plaintiffs 
demand, by one bill, several matters, entirely distinct and 
separate, or where, in the same bill, several matters of dis- 
tinct natures, are demanded against different defendants : 
but, where all the matters charged, constitute but one 
whole transaction, then the bill is not multifarious: and all 
the parties, mixed up in the transaction, and having an 
interest in the subject matters, must be made parties, to 
avoid multiplicity of suits. This bill is not multifarious 
in any sense. ‘The matters set forth all constitute parts 
of one transaction. 

The third cause of demurrer, is, that John Dawson is 
not a party. He was the agent of the plaintiffs, to bid for 
them, in order to save their debt. The form was gone 
through of making a conveyance to him, and he immedi- 
ately conveyed to the plaintiffs. Dawson had no interest 
whatever in the matter. 
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The demurrer is over-ruled, with costs, and the cause 
remanded, 
Let it be so declared, 





Per Curiam. Decree accordingly. 





WILLIAM WATSON vs. BENJAMIN C. WILLIAMS. 


The validity of a decree in a Court of Equity cannot be impeached collat- 
erally. 


Cause transmitted from the Court of Equity of Moore 
county, at the Spring Term, 1852. 


No counsel for the plaintiff. 
Strange and Mendenhall for the defendants, 





Nasu, J. This case is substantially the same as that of 
Sinclair vs. Williams and Murchison, decided at this term. 
110 The facts are the same, with a few variations. The land in 


| dispute is a different tract ; and, at the Master’s sale, Josiah 
a) T'yson, one of the defendants, was the purchaser, and sold 
: | it to the plaintiff; but has never made any conveyance for 


it; and the deed of Bryan Burroughs to him was made 
; after he had ceased to be Clerk and Master. In this case, 
q both defendants answer. ‘Tyson admits the facts stated in 
7 the bill ; is willing to make title ; and submits to such de- 
cree as may be made. 
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The answer of Williams admits that Charles Chalmers 
was his duly appointed guardian, and that he is nowof age, 
and has commenced an action of ejectment to recover the 
land in question. It denies that any such proceedings as 
those set forth in the bill ever were had; that there ever 
was such decree of the Court of Equity of Moore county, 
ordering the real estate belonging to him to be sold by the 
Master ; that any sale was made by him; or that any re- 
port of his proceedings was made by him, and confirmed 
by the Court. It alleges that, if any such proceedings were 
ever had, they were irregular and of no effect. It further 
admits, that the deed made by Bryan Burroughs to Josiah 
Tyson, was made by him after he was out of office, and is 
therefore “ insufficient and inoperative ;” that the plaintiff 
purchased of Josiah Tyson. The destruction of the Court 
House of Moore county, with the papers belonging to the 
Court, is admitted. 

The answer of the defendant, Williams, brings up mat 
ters with which the Court, in these proceedings, have no- 
thing todo. Whether the proceedings set forth in the bill 
as having been had, were rightfully conducted or not, we 
cannot enquire into in this collateral manner. If they did 
take place ; if the decree, as alleged, was made by the 
Court of Equity of Moore county, and is unreversed, its 
validity cannot be questioned in these proceedings. The 
main enquiry 1s, did the Court of Equity make such a de- 
cree? ‘The defendant has, without any qualification, de- 
nied the statement made in the bill, as to those proceed- 
ings, in whole and in severalty. It is stated in the bill, and 
admitted in his answer, that the court house of Moore 
county, after the appointment of Mr Bruce as Clerk and 
Master, was destroyed by fire, and with it all the records 
. of the Court. The plaintiff avers that, among the papers 
of the Court, were the proceedings under the petition of 
Charles Chalmers. 'To prove that the records of that suit 
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did exist, the depositions of two gentlemen of the bar, and 
who were concerned in the case, have been laid before the 
Court. They fully sustain the allegations of the bill upon 
this subject, so as to leave no doubt of the fact. They 
were personally and professionally engaged in transacting 
the business, and it may be said cannot be mistaken. The 
decree, then, was duly made—the report of the Master of 
a sale duly returned and confirmed. The fact of a sale, 
under the decree, by the then Clerk and Master, Bryan 
Burroughs, is denied by the answer. Did it take place? 
Burroughs proves thar he did make the sale, and Josiah 
Tyson became the purchaser of the land, and that he 
made a full report to the Court, which was confirmed. Dr. 
Chalmers proves the same. This testimony sustains the 
allegations of the bill. The plaintiff alleges, that the deed 
made by Burroughs to Tyson was inoperative, and did 
not convey the legal title: and this the defendant, Williams, 
admits: for it was made and executed after Burroughs 
had gone out of office; and the order of the Court was, 
that the conveyance should be made by the Clerk and Mas- 
ter. The plaintiff has a clear equity to the relief he seeks 
—the equitable title being in him, and the legal title being 
in the defendant, Williams. The injunction must be made 
perpetual, and the defendants must be decreed to make a 
conveyance in fee to the plaintiff, to be judged of by the 
Clerk and Master of this Court. 
The defendant, Williams, must pay the costs. 


Per Curiam. Decree accordingly. 
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DUNCAN M. SINCLAIR vs. BENJAMIN C. WILLIAMS ET AL. 


Where land has been sold under a decree of a Court of Equity, the purcha- 
ser will be protected against the legal claim of one who, or whose guardian, 
waa a party to the decree. 

The case of the Attorney General v. Carver, 12 Ired. 235, cited and approved. 


Cause transmitted from the Court of Equity of Moore 
county, at the Spring Term, 1852. 


No counsel for the plaintiff. 
Strange for the defendants. 


Nasu J. Charles Chambers, as the guardian of the de- 
fendant, Benjamin C. Williams, exhibited his petition in the 
Court of Equity for Moore county, praying for the sale of 
certain land therein described, belonging to his said ward ; 
and, for the reasons set forth therein, a decree was had at 
—— Term of said Court, ordering a sale of the land at 
public auction, by the Clerk and Master of the Court. A 
sale was duly made by him, and a tract, called the Perkins 
tract, was purchased by the defendant, Murchison. A re- 
port was made by the Master, and confirmed by the Court, 
and the Master directed to make a conveyance to the pure 
chaser, which he did. Murchison sold and conveyed, for 
a valuable consideration, to the plaintiff’s father, who took 
possession, and devised the land to the plaintiff. Subse- 
quently, the defendant, Williams, upon arriving at twenty- 
one, brought an action of ejectment against the plaintiff, 
and the bill is filed to enjoin his recovery, upon the ground, 
that the deed of conveyance from the Clerk and Master to 
Murchison is defective, and does not convey the legal title 
tohim, And it also prays a decree against the defendants 
for a conveyance in fee of the land so purchased. 

VoL. 8. 59r 
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Murchison’s answer admits the allegations of the bill, and 
submits to any decree that may be made by this Court. 
No answer has been filed by Williams, and, as to him, the 
bill is taken pro confesso, and the cause set for hearing. 

A motion is made, on the part of the defendant, Williams, 
to dismiss the bill, on the ground that it is so defectively 
drawn that_no relief can be granted under it. It is alleged 
that, in the stating part of the bill, everything should be set 
forth which is essential to the granting the relief asked for : 
and that, nowhere is it sufficiently stated that Benjamin 
M. Williams, the father of the defendant, Benjamin C. Wil- 
liams, is dead, or that the latter is the heir or devisee of the 
| former. ‘lo the plaintiff’s equity, it is perfectly immate- 
rial how the defendant, Williams, claims the land. It was 
sold under a decree of the Court of Equity of Moore coun- 
ty, as the property of the defendant, upon the petition of 
his guardian; and he cannot be permitted to disturb the 
possession of the purchaser in the way he has attempted it. 
The plaintiff ’s equity consists in this: that, under the sale 
made by the Master, the purchaser, Murchison, acquired no 
legal title to the land, it being a mere covenant to make 
title ; and, consequently, the legal title is still in the defend- 
ant, Williams. ‘The object of the Court of Equity was to 
sell the fee simple in the land. ‘The deed made by the Mas. 
ter is so defective that it does not convey the legal estate, 
and the defendant has brought an action of ejectment to 
turn the plaintiff out of possession. All these facts are ad- 
mitted by the defendant, Williams. He has filed no an. 
swer, and the bill, as to him, is, by order of the Court, 
taken pro confesso. Such an order dispenses with any 
proof on the hearing, or, rather, puts the case into a posi- 
tion in which there is no opportunity to get proof, exclu- 
sive of the bill. Attorney General v. Carver, 12 Ired Rep. 
235. The piaintiff has a clear right to the interference of 
the Court, He is a purchaser under a decree, and the 
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Court is bound to enforce its decrees, and to protect those 
who act under its orders. 


PerCvurrtam. The injunction must be perpetuated ; and 
there must be a decree that the defendants, Williams and 
Murchison, by proper and sufficient deeds, to be judged of 
by the Master of this Court, convey to the plaintiff, in fee 
simple, the land mentioned in the bill. 

The costs will be paid by the defendant, Williams. 


BENJAMIN RIVES vs. JONATHAN R FRIZZLE AND AL 


A bequest of personal property to the testator’s wife for life, and “ after her 
death, to be equally divided among his lawful heirs,” is a vested legacy in 
those who were his heirs at the time of his death, and, upon the death of 
one of his daughters, during the lifetime of the widow, survives to her ad- 
ministrator. 

The words “after,” or ‘‘ upon,” the death of the wife, or the like expressions, 
do not make a contingency, but merely denote the commencement of the 
remainder, in point of enjoyment. 


Cause transmitted from the Court of Equity, of Pitt 
County, at the Spring ‘erm, 1842 


Rodman, for the plaintiff. 
Biggs, for the defendants. 
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Rurrin, C, J. Jonathan Frizzle, by his will, dated 
August 18th, 1843, lent certain slaves and other specific 
chattles to his wife Ruth for life: and he ordered that three 
other slaves, and the residue of his property, not lent tohis 
wife, nor given to Edwin Carman in trust for his daughter 
Ann, should be sold, and the proceeds of the sale, after 
paying his debts, be lent out, and the interest paid to his 
wife during her life. Then the will directs, that “all the 
property lent to my wife, and the principal money ” (so 
lent out), “after my wife’s death, shall be equally divided 
between my lawful heirs, except the share, or part, which 
I have given away in trust for my daughter Ann, and she 
is not to have any other part or share.” The testatordied 
in 1844, and his executor, who was one of his sons, proved 
the will, and delivered to the widow, the slaves and other 
things given to her specifically,and she kept them during 
her life. He also sold the residue, and lent out the money. 
and paid the interest to her during her life. One of the 
testator’s daughters, Margaret, died intestate in November, 
1849, and without having had issue, and the plaintiff 
administered on her estate: and in the Summer ot 1851, 
the testator’s widow died, and then the executor took the 
slaves and other property lent to her for life, and sold the 
same. ‘The bill was then filed against the executor, and 
the other children of the testator, except the daughter Ann, 
claiming an aliquot part of the produce of that part of the 
property, and also of the principal money, arising from the 
residue, with interest, since the widow’s death, as the share 
of the daughter Margaret: and the answer insists, that she 
was not entitled to any share thereof, inasmuch as she died 
in the lifetime of the widow, and, so, was not an “heir” of 
the testator, at the period for dividing the fund. 

It is clear, this was a vested legacy in Margaret, and, 
therefore, survived to her administrator. If there had 
been no life estate given to the widow, but simply a direc- 
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tion for a payment to, or an equal division among, the 
testator’s children at a future period, the legacy to each 
child would be vested, according to the known distinction 
between a gift at a certain epoch, or when such an event 
shall happen, and a direction for payment at that period, 
or upon that event. But the previous life estate to the 
wife, and the gift over on her death, taken together, consti- 
tute a disposition of the whole fund, and the interest of the 
second takers, is simply by way of remainder, or rather 
executory bequest: and “after,” or “upon,” the death of 
the wife, or the like expressions, do not make a contin- 
gency, but merely denote the commencement of the remain- 
der, in point of enjoyment. See the cases collected, 11 
Roper, Leg, 392. ‘The limitation here is not to such per- 
sons “as may be my heirs at the death of my wife;” but 
it is to “ my lawful heirs,” simpliciter, and imports, there- 
fore, those who were the heirs at the testator’s death, who 
took in right then, though they were not to take in posses- 
sion, until the previous benefit, intended for their mother, 
-should terminate by her death. It must be declared, there- 
fore, that an aliquot part of the fund belonged to each of 
the testator’s children (excepting only the excluded daugh- 
ter) as a vested legacy, on the death of the testator, and 
that such share of Margaret belongs to the plaintiff, as her 
administrator: and the usual enquiries must be directed, 
for ascertaining it. 


Per Curiam. Decree accordingly. 
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JOHN R. RITTER vs JACOS STUTTS ET AL. 


If, in the institution of a suit, or in its progress, the course of the Court re- 
quires a party to make an affidavit, the fact of his being infamous does not 
make him incompetent to do so; a» an affidavit to continue cause, &. 

On the other hand, if a party offers himself as a witness in his own case, jas, 
for instance under the book debt law,) the fact of his being infamous will 
make him incompetent. 

A party, though he is infamous, is competent to make affidavit to the truth 
of the facts alleged in his bill, seeking to recover the amount ef a lost bond. 

The cases of Hall ve. Coz, Mart. 24, and —— vs, Kimbrough, Mart. 25 
cited and approved. 


Cause removed from the Court of Equity of Moore coun- 
ty, at the —— Term, 1852. 


Strange for the plaintiff. 
Winston for the defendants. 


Pearson J. The bill seeks to enforce payment of a 
note, under seal, for $300, which the plaintiff alleges was 
executed by the defendants to him; and which, he further 
alleges, was, by accident, lost out of his possession. The 
plaintiff annexes to the bill his affidavit of the truth of the 
matters therein set forth, 

The plea alleges, that there has been a conviction and 
judgment against the plaintiff for mismarking a hog. Two 
questions are presented. Does the conviction and judg- 
ment make the plaintiff infamous ? If so, is he incompetent 
to make the affidavit ? 

Without deciding the first question, and assuming that 
the offence of mismarking, created by the statute, is infa- 
mous, We are of opinion that the plea was properly over- 
ruled, on the ground that the plaintiff was not incompetent 
to make the affidavit. 
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If, in the institution of a suit, or in its progress, the 
course of the Court requires a party to make an affidavit, — 
the fact of his being infamous does not make him incompe- 
tent to do so: for, if an affidavit be required, and, at the 
same time, the party is held to be incompetent to make it, 
he cannot pursue his right, and there will, in effect, be a 
denial of justice. This principle is settled, as well upon 
the reason of the thing, as by authority. For instance, a 
party infamous for crime, or a free negro in a suit against 
a white man, is competent to make an affidavit to sue , 
or to continue the case, or to remove the case, &c. Davis 
vs. Carter, 2 Salkeld, 461—Haill vs. Cox, Martin, 24. ° 
vs. Kimbrough, id. 25. 

On the other hand, if, under some of the exceptions to 
the general rule, a party offers himself as a witness in his 
own case, the fact of his being infamous will make him in- 
competent: for, if he is not a competent witness between 
third parties, of course he cannot be competent to give evi- 
dence in his own favor. This principle is also well settled 
upon the reason of the thing and upon authority. For in- 
stance, a party, who is infamous, cannot prove his debt 
under the book debt act. Walker v. Carney, 2 Strange, 
1148, 1 Greenleaf on Evid. sec. 374. 

The only question is, which of these two principles 
applies to the case now under consideration? Evidently 
the first : for the affidavit of the plaintiff is required by the 
Court as a condition precedent to the jurisdiction of this 
Court, and a change of the forum. 








Per Curiam. This opinion will be certified. 
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JOHN STEWART AND AL. vs. STARKY MIZELL AND AL. 


A judgment at law and a decree in Equity, in cases of partition, are both 
equally conclusive, in respect to the thing in which the parties had, or ad- 
mitted, or it was declared they had, an estate in common, and also in 
respect to the share, to which each was entitled, and to the parcel allotted 
to each, as his share in severally. 

Wherefore a bill cannot be supported, to set aside a Cecree formerly made 
between the parties, though it be alleged, that the facts then admitted and 
found by the Court, and on which the decree was founded, did not in fact 
exist. 

The case of Mills vy, Witherington, 2 Dev. and Bat. 433, cited and approved. 


Cause transmitted from the Court of Equity of Bertie 
county, at the Term, 1851. 





Winston, Jr., for the plaintiffs. 
Bragg, for the defendants. 


Rurrin, C.J. Henry Cobb died intestate, in Bertie, in 
1843, seized in fee of four tracts of land in that county, 
having had eight children, of whom several survived him, 
and of each of those who were dead, there was issue living. 
In April, 1844, the children and grand children of the intes- 
tate, united in a petition in the Court of Equity, for the 
partition of the lands among them: and, in the petition, 
each tract was particularly described, and it was stated that 
the said land descended from the intestate, Henry Cobb, to 
his children and grand-children, the petitioners, in fee; and 
then the share therein of each of the petitioners, was par- 
ticularly set forth ; that is to say, that each of the surviving 
children was entitled to one eighth part thereof, and that 
each of the grand-children was entitled to a certain aliquot 
part of one-eighth of the whole, as representing his or her 
parent. The petition then prayed for partition among the 
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parties, so that a share should be allotted to each of the pe- 
titioners in severalty, according to their respective rights, as 
therein set forth; and, representing further, that the land 
was of so little value, and the number of shares so many— 
fourteen in all—that actual partivion could not be made 
without injury to,the’parties. The petitioners prayed, also, 
that the Court would decree a sale of the lands, and a divi- 
sion of the proceeds among the petitioners, in the propor- 
tions, and according to their said several and respective 
rights. | 

Upon the petition, the sale was decreed, as prayed for, 
and was subsequently made by the clerk and master, at the 
price of $841, and reported to the Court, and eonfirmed 
without objection: and, in March 1845, the clerk and mas- 
ter was ordered to collect the money, and pay it to the par- 
ties, according to their several rights, as set forth in the 
petition. ‘The master got in the money, and distributed it 
accordingly : and paid to each his or her share, except such 
as belonged to infants and feme coverts, and these portions 
were retained by him, to be invested and secured for the 
benefit of those persons, under the direction of the Court. 

The present bill was filed in March 1848, by four of the 
intestate’s children, or those representing such of them as 
were dead, against the other four children or their heirs, It 
states, that the intestate had, in his life time, settled on each 
of his four children, respectively, who or whose heirs are 
defendants, lands equal in value, at least, to one-eighth part 
of the lands so settled in his life, and also of those of which 
he so died seized: and that the children, on whom the 
lands were settled, were not entitled to any part of the land 
descended, or, at all events, to only as much thereof, as 
would make the estates of all the children equai. And the 
bill charged, that those children never accounted ffor any 
part of the land settled on them respectively, and that, 
without having done so, each received a full share of the 

Vou. & 60z 
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proceeds of the descended land, under the decree made on 
the petition. The prayer is for a discovery, as to the lands 
settled on the several defendants or their parents, by the 
intestate, and that a value may be set on them, and the 
rights of all the heirs of the intestate adjusted upon the 
basis, that each child, thus provided for, was entitled only 
to such portion of the proceeds of the descended land, as 
would make him equal with the other children, and that 
such of them as have received more, may be decreed to . 
pay in the excess, that it may be duly divided among those 
children on whom nothing was settled. 

The defendants put in a demurrer, which was over-ruled 
in the Court below. They then put in an answer, and ad- 
mit certain lands to have been settled on them respectively 
by their father, and that they were not considered in the 
division of the !ands descended at their father’s death. 
They say, that those provisions were well known to all the 
parties, when the petition was filed, and the proceedings had 
under it: and that, in consequence thereof, the children, . 
who had been provided for, would not bid for the other 
land, against the children not provided for, but allowed them 
to become the purchasers, at an under value, in order to 
place them all nearer on an equality. The answer, then, 
insists on the former suit and decree, as conclusive of the 
rights of the several parties, as therein set forth and estab- 
lished. 

The bill cannot be sustained. A judgment at law, in 
partition, is conclusive, in respect tothe thing in which the 
parties had an estate in common, and also in respect to the 
share to which each was entitled, and to the parcel allotted 
to each as his share in severalty. Mills v. Witherington, 
2 Dev. and Bat. 433. In that case, it was held, that, where 
land belonging to one of the parties in severalty, was stated 
in a petition for partition, to be a part of the land which 
belonged to all the parties in common, and was allotted in 
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severalty, to one of the petitioners, as his share of the whole, 
the judgment was conclusive, and the partition was, in 
itself, a good title, as between the parties to it. If, instead 
of an application to the Court ot Equity for a partition by 
a sale, these parties had proceeded at law for a partition, 
and one had been adjudged, giving to each child an equal 
share, specifically, of all the land, as having descended 
from, their father to all of them equally, the case cited deter 
mines that the partition’ would have been final. For, by 
the act of descents, where a child is provided for, all the 
lands of which the parent dies seized, does not descend to 
all the children: but it descends to them as tenants incom. 
mon, and only “so much of the lands shall descend to 
such child, so provided tor, as will make the estates of the 
children equal.” Therefore, when the petiticn stated, that 
the descended land descended to all, equally, the form, as in 
the case cited, admitted of record, that land, which in fact 
belonged exclusively to them, was vested in the whole, in 
fee: and the judgment of the Court, founded on that ad- 
mission in the pleadings, would be necessarily conclusive. 
Not less so is the decree of the Court of Equity, apon tacts 
found and declared, and a fortiori on those admitted by the 
parties. If it were not so, there would be no end to liti- 
gation in this Court. Indeed, the decree in this cause could 
no more be regarded as final, than that which the present 
bill seeks to overturn, upon the ground merely, that it was 
not in itself strictly right. This is not an attempt to review 
the decree: for, it is just what it ought to have been, and 
what the Court was obliged to pronounce, according to the 
concurring allegations of all the parties. Nor is there any 
allegation now, that some of the parties formerly practised 
any arts to deceive the others, as to the facts or law, on 
which their rights depended, or that the facts were not fully 
known toevery oneof them, There is nothing of the kind 
in the bill: and, indeed, the answer states, that there was 
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not even a mistake in respect to the facts. So, the sole 
ground, on which the -relief is sought, is, that the former 
decree, though right, according to the facts then agreed by 
the parties, was not right, according to the facts then truly 
existing. Consequently, a decree in this cause, founded on 
a declaration, that the plaintiffs were not at all provided for 
by the father in his lifetime, might by and by be overset 
upon evidence, that, in fact, the father did settle lands on the 
present plaintiffs, or did not settle them on the present de- 
fendants: and thus neither facts, found or admitted, would 
be deemed established, nor adjudications, resting on them, 
be respected as right or conclusive. 


Per Curtam. Bill dismissed, with costs. 


ASHLEY SANDERS, EX’R. ET AL vs. NATHANIEL G. JONES, 
ADMINISTRATOR, &c. 


An administrator, in this State, cannot, by virtue of his appointment, collect 
the assets of his intestate in another State, and is under no Jegal obliga- 
tion to procure administration out of the State. 

But if an administrator pays over to one of the distributees, residing in ano- 
ther State, his share of the personal property in this State, without charg- 
ing him with advancements made to him by the intestate, the admin‘stra- 
tor becomes personally liable to the other next of kin for the amount so 
musapplied. 

The cases of Butt vs. Price, Conf. Rep. 68, Plummer vs. Brandon, 5 Ired. 
Eq. 190, Governor vs, Williams, 3 Ired. 154, cited and approved. 


| : 
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Cause removed from the Court of Equity of Johnston 
county, at the Spring Term, 1852. 


Husted for the plaintiff. 
W. H. Haywood for the defendant. 


Nasu, J. The billis filed for an account against the de- 
fendant, N. T. Jones, as administrator of Hardy Jones and 
David Jones. Hardy Jones, in. his lifetime, sent a parcel 
of negroes to the State of Alabama, by his son, the defend- 
ant, David T Jones, to hire out. Hardy Jones died intes- 
tate, and N. T. Jones is his administrator. The plaintiffs 
and defendants are his next ofkin. The slaves were after- 
wards taken into possession by the administrator, and the 
estate settled and duly distributed, except the claim against 
the defendant, D. T. Jones, for the hire of the negroes 
while in his possession. David Jones came to this State 
and received from the administrator his proper proportion 
of the estate of his father, without any deduction, or being 
called to account for his advancements. The plaintiffs are 
entitled to a decrse for an account of the hires of the ne- 
groes. This account is claimed by the plaintiffs on two 
grounds. The first is, that it was the duty of the adminis- 
trator to have gone to Alabama and taken out letters of ad- 
ministration there, and collected what was due from the 
defendant, D. T. Jones: and second, because he paid over 
to D. T. Jones his distributive share, without retaining 
what was due from him to the estate. The first ground is 
untenable. An administrator is, by virtue of his appoint- 
ment, bound to collect all the personal assets of the intes- 
tate which are within the State, because his letters of ad- 
ministration are co-extensive with the State ; but he can- 
not, by force of them, collect the assets in another State, 
and is under no legal obligation to procure administration 
out of the State. Plummer v. Brandon, 5 Ire. Eq. 190; Con. 
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Rep. 68.; Governor vs. Williams, 3 Ired, 153; Morrell vs. 
Dickey, 1 John. C. R. 186, 

The agreement between the father and son was, if the 
latter would take slaves to Alabama, and hire them out, the 
former would give the latter one-half the proceeds; and 
allow him his board and schooling for one year. The num- 
ber of the negroes was twelve; and the defendant, David 
Jones, at that time resided in the State of Alabama. It is 
proved that the slaves were hired out by David for the sam 
of twelve hundred dollars, and notes taken from the hirers. 
This transaction between the father and son cannot be 
looked upon in the light of a contract, properly speaking : 
but as a donation made by the former to the latter, of so 
much money, to settle or assist him in life. The sum of 
six hundred dollars was too large, and shows, we think, the 
true character of the transaction. This case bears a strong 
analogy to the case of Hanner vs. Winburn, 7 Ired. Eq, 
142. In the latter case, the father, Nathan Armfield, put 
into the possession of his son, John, a negro, not as an ad- 
vancement, but as aloan. The slave was kept by John 
several years during the life of the father; and upon his 
death, a question arose in what light he was to be consid- 
ered. The Court decided that the slave was not an ad- 
vancement, but the hires, which were in the hands of John, 
and had never been demanded by the father, were. I do 
not say this case decides the case now before us, but it 
bears upon it, and aids in its decision. David’s estate was 
increased by his portion of these hires, for it was a dona- 
tion: and the remainder of the hires reserved to the testa- 
tor, and never claimed by him, was also so much of the 
personal estate in his hands, and for which he was bound 
to account, on the settlement of the estate. It is admitted 
in the pleadings, that the defendant, David, has never set- 
tled with, or paid over to, the defendant, N. T. Jones, the 
administrator of Hardy Jones, any portion of these hires ; 
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nor has the administrator ever settled with the plaintiffs for 
the same: but that he has duly paid over to the plaintiffs 
ail their portion of the other personal property of Hardy 
Jones. Hardy Jones died in 1837; and, at the August 
Term of the Court ot Pleas and Quarter Sessions of John- 
ston county, in the same year, the defendant, N. ‘I’. Jones 
was appointed his administrator. In 1842 or ’3, a division 
was made, among those entitled to it, of the personal pro- 
perty of the intestate which was in this State ; at which time 
the defendant, David Jones, was present and received his 
portion, without accounting for the hires of the negroes re- 
ceived, or to be received, by him, in Alabama. Nor was 
any attempt made, by the defendant, N. T. Jones, to hold 
him to an account. We hold, that it was the duty of the 
administrator to withhold from David Jones his portion of 
the estate of his intestate, until he had fully accounted for 
all the advancements made him, and the property of the 
estate in his hands: and that, in failing to do so, he has 
subjected himself to the claims of the plaintiffs to their full 
respective portions of said advancements ; to which, alone, 
the plairtiffs admit their present claim extends. It is re- 
fered tu the Master to ascertain the amount of the said ad- 
vancements and the other fund. Although David Jones 
was of age, such 1easonable sum as he expended in his 
maintenance and education, under the direction of his fa- 
ther, is not to be charged to him, as they are not an ad- 
‘vancement. 
It must be referred to the Clerk. 


Per Curiam. Ordered accordingly. 
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ELIZABETH HUNTLY vs. ROBERT S. HUNTLY. 


Although a deed from a husband to his wife, for slaves, cannot have the ef- 
fect of vesting a title in her, yet it amourits to-a declaration of trust in her 
favor. 

Where, by agreement, property is to be held in trust, the trusiee is not at 
liberty to assume the position of an adversary, and cannot make a title to 
himeelf by the length of his possession ; because he holds for another, and 
not for himself, and continues to be bound by the original agreement. 


Cause removed from the Court of Equity of Anson coun- 
ty, at the Spring Term, 1852. 


Winston, for the plaintiff. 
Strange and Mendenhall, for the defendants. 


Pearson, J. After the demurrer was over-ruled, 6 Ired. 
Eq. 548, the defendant answered, and evidence was taken 
on both sides; by which these facts were ‘established: 
In 1838, the plaintiff separated from her husband, the de- 
fendant, Robert Huntly, and put herself under the protec- 
tion of her brother, James H. Ratcliff, the testator of the 
other defendant, who undertook to act in her behalf, and, 
as her next friend, instituted proceedings for alimony. Soon 
thereafter, the parties, at the instance of mutual friends, 
agreed to compromise ; and, on the 22d of May, 1838, James 
H. Ratcliff, in behalf of his sister, paid to the defendant, Ro- 
bert Huntly, $200; and executed to him a bond, with a 
condition to pay the cost of, and to dismiss, the proceedings 
which had been taken for the recovery of alimony, and to 
indemnify the said Huntly from all liability for the debts 
and contracts of his wife, so long as she may live separate 
from him. On the same day, the defendant, Hunily, deliv- 
ered to James H. Ratcliff three slaves, and executed to the 
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plaintiff an actual bill of sale for the same slaves. These 
three acts: the payment of the $200; and execution of the 
bond by Ratcliff; the delivery of the slaves ; and the exeeu- 
tion of the bill of sale to the plaintiff, were parts of the same 
transaction. On the day following, the plaintiff executed 
to James H. Ratcliff an absolute bill of sale for the same 
slaves; and he, and the defendant, his executor, have held 
them ever since. The plaintiff alleges, that, by the sale 
and delivery of the slaves, the legal title vested in James 
H. Ratcliff, in trust, as a security for the money by him ad- 
vanced, and to indemnify him ; and then, in trust, for her 
separate use and benefit, absolutely, and free from all claim 
on the part of her husband. 

The defendant, Huntly, admits the plaintiff’s allegation. 
But the other defendant denies that there was any such 
trust, and alleges that James H. Ratcliff, his testator, pur- 
chased the slaves, and took the legal title for his own use, 
and on his own account; and says he made the purchase 
“for better or for worse: if Huntly and his wife should re- 
main separate for a long time, it was “a bad bargain ;” if 
they should become reconciled in any short time, it was “a 
good bargain.” 

This presents the main question in the cause. Was the 
sale and delivery of the slaves to James H. Ratcliff, in trust, 
as alleged by the plaintiff; or was it a purchase by him, for 
his own use. 

We are entirely satisfied that James H. Ratcliff took the 
slaves in trust, as alleged by the plaintiff. Whether a 
trust can, by parol, be added to a deed absolute on its face; 
is a question not presented by this case; for the convey- 
ance was by parol, viz. by sale and delivery : and, passing 
by that question, the fact of the trust is established by the 
evidence, beyond all doubt. James H. Ratcliff professed to 
pay the $200 for and in behalf of his sister. He bound him- 
self to dismiss the proceedings, and release her claim to 
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alimony. This he of necessity did, as her agent, and in 
her behalf; and his bond recites, that her husband had 
agreed to give her the slaves, and “ that she may ever use, 
possess and enjoy them, free from any contract or liabilities 
on his part.” Besides this, as a part of the same transac- 
tion, the husband executes to the wife an absolute bill of sale 
for the slaves. Although this deed could not have the ef- 
fect of vesting the title in her, yet it amounted to a declara- 
tion of a trust in her favor. 

We are thus relieved from the necessity of commenting 
upon the conduct of a brother, who, after undertaking to 
protect and aid a sister, should attempt to speculate upon 
her domestic relations, and to acquire, as a purchaser, for 
his own use, and, in the language of the answer, “ for bet- 
ter or for worse,” property of the husband, to be paid for in 
part by a surrender of the claim of the sister to alimony. 

It was then insisted for the defendant, John P. Ratcliff, 
that, although the bill of sale executed by the plaintiff to 
his testator, was inoperative to pass the title, yet it had the 
effect of making his possession adverse, as an assertion of 
title in himself, which, having been continued for more than 
three years, gave him a good title. This position is not 
tenable. When, by agreement, property is to be held in 
trust, the trustee is not at liberty to assume the position of 
an adversary, and cannot make a title to himself by the 
length of his*possession ; because he holds for another, and 
not for himself, and continues to be bound by the original 
agreement. 

It was further insisted, for the same defendant, that the 
trust was a substitution of the slaves in lieu of the plain- 
tiff’s alimony ; and that, as a reconciliation had taken place, 
the trust in favor of the wife had thereby determined, and 
consequently she could not maihtain this bill, as the trust 
resulted to the husband, and it was for him to enforce it, if 
he saw proper. This objection would come with more 
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propriety from the husband. But, admitting it to be open 
to the other defendant, the reply is: the trust alleged and 
proven is an absolute one, for the separate use of the wife, 
which “she may forever possess and enjoy, free from any 
contract or liability on the part of the husband.” This ex- 
cludes the idea of a trust resulting to the husband upon the 
reconciliation, and there is no allegation or proof in regard 
to the terms of the reconciliation. 

There will be a decree for the plaintiff, and the defendant 
must pay the costs, except those of the other defendant. 


Per Curiam. Decree accordingly. 


JOHN C. WASHINGTON, EX'R., &., vs. ELIZABETH BLUNT 
AND AL. 


A testator bequeathed, as follows: “I desire that my two negroes, A. and 
S., shall continue to labor for the benefit of my estate, for three years after 
my death, or pay the sum of seven hundred and fifty dollars each, to my 

executor, At the expiration of that time, (three years), I desire that they 
may be permitted to select their masters; and do authorise and empower 
my executor to sell them to such pereon or persons as they may select, at 
a nominal price, or to liberate them, if it can be done consistently with the 
laws of North Carolina, as they may prefer : my intention being to have 
them kindly treated, and properly taken care of, for the remainder of their 
lives, etc.” Held, that the first part of the bequest was void, as being 
substantially for their emancipation; and that, therefore, if the negroes 
chose to remain in this State, it would be the duty of the executor to sell 
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them as slaves ; but, in doing so, he is not obliged to put them up at auc- 
tion, but may sell them as slaves at private sale, fora feir price, to any 
person at his discretion. If they prefer being emancipated, the executor 
may send them out of the State, by giving bonds or without giving bonds. 

The testator also bequeathed, as follows: “Should my negro woman H. de- 
sire to be sold in the neighborhood of Washington, where she was raised, 
I authorize and request my executor to sell ber and her child S. to such 
persons as she may select in that neighborhood, and for such prices as he 
may think proper. My executor is further authorized, requested and 
empowered to hire out said H. for six or twelve months, to such person as 
she may select, thus giving her an opportunity of choosing her master; or 
she may remain with ber mistress eight or ten years, if she wishes.” The 
woman preferred remaining with her mistress, but, having had several 
children, had become expensive, and her mistress declines to keep ber, with- 
out sume compensation being allowed from the estate. Held, that the 
executor could not make such allowance, and if the mistress will not keep 
and support the negroes, the executor must sell them ; and, in doing so, he 
may exercise his discretion, according to the te:tator’s intention, and may 
sell in the neighborhood of Washington, to any person at private sale, for a 
reasonably fair price. 

An executor, who has entered upon the discharge of his trust, cannot after- 
wards resign it. 

The cases of Thompson v. Newlin, Ire. Eq. 32, Wooten v. Becton, 8 Ire- 
Eq. 66, cited and approved. 


Cause removed from the Court of Equity, of Lenoir 
County, at the Spring Term, 1852. 

This was a bill filed by the plaintiff, as executor of Nathan 
G. Blunt, praying the direction of the Court in regard tothe 
execution of certain bequests contained in his testator’s will. 
The bequests aud the questions therewith connected, are set 
forth in the opinion delivered in this Court. 


J. W. Bryan and J. H. Bryan, for the plaintiff. 
Rodman, for the defendants. 


Pearson, J. Three questions are presented: Ist. The 
will has this clause: “I desire that my two negro men, 
Allen and Samuel, shall continue to labor for the benefit of 
my estate, for three years after my death: or pay the sum 
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of seven hundred and fifty dollars each to my executor. 
At the expiration of that time (three years), I desire that 
they may be permitted to select their masters: and do 
authorize and empower my executor to sell them to such 
person or persons as they may select, at a nominal price: 
or to liberate them, if it can be done consistently with the 
laws of North Carolina, as they may prefer: my inten- 
tion and desire being to have them kindly treated and 
properly taken care of for the remainder of their lives,” ete. 

It is evident that the testator intended to sell these negroes 
to themselves, at the price of $75v each, or three years labor 
«for the benefit of his estate,” under the stimulus of a 
promise of freedom. Two questions are presented: Sup- 
pose they prefer to enjoy their freedom in this State, by 
selecting some one, who 1s to become their ostensible 
owner, at a nominal price, and who will “treat them kindly, 
and take care of them for the remainder of their lives.” Is 
this a lawful trust, such as the executor is at liberty to carry 
into execution? We think not. For it is only another 
name, or mode, or disguise, under which to make free 
negroes, and introduce a sort of guasi freedom, wholly 
incompatible with our institutions. Should the negroes 
prefer to remain in this State, it will be the duty of the 
executor to sell them as s/aves, and to account to the estate 
for a fair and reasonable price. Of course, he hasa discre- 
tion, and is net obliged to put them up on the block, to the 
highest bidder; but may sell them at private sale, toany 
one who will give a fair price for them as slaves. 

Suppose they may prefer to be emancipated. The execu- 
tor may then adopt one of two courses, either of which, 
according to the decisions of this Court, can be done con. 
sistently with the laws of North Carolina. He may give 
the bonds required by the statute, and send them out of the 
State: or he may send them out of the State, and thus libe- 
rate them without the bonds. Thompson v, Newlin, 8 Ire. 
Eq. 32, Wooten v. Becton, 8 Ire. Eq. 66. 
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2d. There is this clause: “Should my negro woman, 
Harriet, desire to be sold in the neighborhood of Washing- 
ton, where she was raised,I authorise and request my 
executor to sell her and her child Sophy to such person as 
she may select in that neighborhood, and for such price as 
he may think proper. My executor is further authorised, 
requested and empowered to hire out said Harriet for six or 
twelve months, to such person as she may select, which 
will give her an opportunity of choosing her master, or she 
may remain with her mistress eight or ten years, if she 
wishes.” 

Harriet preferred to remain with her mistress (the widow 
of the testator): but she has had several children, and, as 
the widow says, her services are not worth the maintenance 
of herself and children. The question is, can the executor 
pay the widow a reasonable sum for maintenance? We 
think not. The testator evidently intended to favor Har- 
riet, and took it for granted that “her mistress” would keep 
her and Sophy eight or ten years; but he seems not to 
have thought about the children she might have afterwards; 
and, while intending a favor to her, there is nothing to show 
that he intended to puta burden on his estate, or on his 
widow. The result, therefore, is, that, ifthe widow is not 
willing to maintain Harriet and her children, free of charge, 
the executor must sell her. In making the sale, he has a 
wide discretion, according to the intention of this testator, 
and may sell to any person in the neighborhood of Wash- 
ington, Harriet may select, for a reasonably fair price, at 
private sale. And it is evidently the testator’s intention, 
that not only the child Sophy, but the children born since, 
should be sold with their mother, to some kind master. 
And, in reference to this, the executor is at liberty to aid 
the woman with his advice in making a selection. 

3d. Can the executor resign? We think not. He has 
accepted and entered upon the discharge of his trust, and 
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can only be removed upon a suggestion of unfitness or un- 
faithfulness: neither of which is alleged. 
There must be a decree according to this opinion, 


Per Curiam. Decree accordingly. 


UNIVERSITY OF NORTH CAROLINA oe. JOSIAH MAULTSBY 
AND AL. 


The act of 1850, ch. 62, directing the personal estate of any deceased person, 
that might remain in the hands of an executor or administrator for seven 
years, unclaimed, &c. to be paid over to the President and Directors of 
the Literary Board, is not unconstitutional, though such property, as it 
might accrue, had been directed to be paid to the University, by the acte 
of 1784 and 1809, Rev. Stat. ch. 46, sec. 20 
It is competent for the Legislature to enact, that an administrator should, 
after a reasonable time, pay an unclaimed surplus of the estate to any per— 
son, charged by law with the keeping and securing of the same, for the be- 
nefit of the creditors and next of kin. And they may, when they think 
proper, from time to time, ehange such depositary. 

The University of North Carolinas a public institution and bedy politic, and, 
therefore, subject to the Legislative control. It was not only, originally, 
the creature of the Legislature, but itis absolutely dependant upon the Le- 
gislative will for its continuing existence. 

The fact, that private donations have been made to the University, does not 
alter the nature of the foundation, nor the character of the corporation. 


Appeal from the Court of Equity of Columbus county, 
at the Fall term, 1851. 
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This was a bill filed in 1851, by the Trustees of the Uni- 
versity of North Carolina, alleging, that one Charlotte 
Rouse, of Columbus county, died intestate in the year 1841; 
and that administration on her estate was granted to Josiah 
Maultsby, at August Term, 1841, of the County Court of 
the said county ; that the said administrator still has in his 
possession a large amount of the estate of his intestate, re- 
maining unclaimed ; and the bill prays for an account of 
such estate, and that the amount may be paid and delivered 
over to the plaintiffs. 

To this bill, a general demurrer was filed by the de- 
fendant. 


John H. Bryan, with whom were W. 4. Haywood and 
Moore, for the plaintiffs, submitted the following argument: 


The constitution enjoins the establishment of one or more 
Universities, where useful learning shall be encouraged and 
promoted. The act of 1789, whereby the University of 
North Cavyolina is established, declares that a University, 
supported by permanent funds, and well endowed, would 
have the most direct tendency to answer the above pur- 
pose, “in the education of the rising generation.” The 
same recital is in substance made in the preamble to the 
second act of ’89, which is as follows: “ And whereas, ade- 
quate funds will be found to be the means which will most 
effectually secure to the State the advantages to be hoped 
and expected from such an institution: therefore, Be it 
enacted, §-c. That a gift of all monies, due and owing to 
the public, to January, ’83, for arrearages, &c. be fully and 
absolutely made to the University,” &c. 

And by the second section, “all property which has here- 
tofore, or shall hereafter, escheat to the State, is vested in 
the trustees.” The word “escheat,” as used in this act, 
has been held to embrace every case of property falling to 
the sovereign, for want of an owner—2 Hay. 198; 4 T R. 
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243; Dig. Fran. A. 1. By the 8th and 9th sections of the 
original act, subscriptions are invited from individuals, &c. 

By the act of 1809, Rev. Stat. ch. 46, sec. 20, all sums 
of money, or other estate, which shall now remain, or shall 
hereafter remain in the hands or possession of any execu. 
tor or administrator, for seven years, &c. unclaimed by 
suit, &c. shall be paid over to the trustees, &c. 

By the act in question, (1850-1, ch. 62.) this statute 
(1809,) is repealed, and money, or other estate, remaining 
in the hands of executors or administrators more than four 
years, &c. is to be paid to the Literary Board. 

The University is, in a legal sense, a private corporation : 
it was undoubtedly established for public purposes; but 
that is by no means the test. Banks and Railroads are es- 
tablished for public purposes, and for the public good ; and, 
although the State may own the greater portion of the 
stock, they are still private corporations in law. A public 
corporation is one which exercises some portion of the so- 
vereign power, which is delegated to it, because such pow- 
ers may be more conveniently exercised by such an instru- 
ment. Such are municipal corporations of various kinds. 
Angel on Corp. 27, 28,29; Dartmouth Coll. case, 4 Wheat. 
(U. S.) Rep. 636 ; Mills v. Williams, 11 Ired. 558. 

The University may sue and be sued, and has a private 
fund out of which a judgment may be satisfied. A large 
portion of the funds of the University have been derived 
from private donations, which were invited by the act of 
’89, and which, with the donations made by the State, con- 
stitute a common fund, solemnly dedicated by the Legisla- 
ture to a common and most useful purpose—the education 
of the youth of the State. The State has no more right, 
in good faith, to resume its grants, than have the individual 
donors. 

The trustees of the University have an interest and a 
legal right to exercise the powers, and to perform the du- 
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ties imposed upon them by law, and which they have as- 
sumed ; and it by no means follows that these rights are 
not regarded as valuable in contemplation of law, because 
they are not attended with individual pecuniary profit: 
The right of suffrage is the exercise of a public trust, and 
yet it is a much valued private right. 

If, then, the University is to be regarded as a private 
corporation, as the authorities cited show, then by the acts 
of 1789 and 1809, a contract was made with this corpora- 
tion, whereby a vested right to this property accrued, and 
the act of 50-51 violates the obligation of this contract, 
and is thus repugnant to the constitution of the United 
States. 

This act is contrary to our own Bill of Rights: the Uni- 
versity is deprived of property “contrary to the law of the 
land”—this means, as held by our Courts, some judicial 
_ proceedings, in which the party whose rights are to be al- 
fected can be heard, before judgment. It must, from the 
foree of the term /aw, mean a certain established mode of 
proceeding, not a single temporary act. ° 

But even public or municipal corporations may stand, in 
relation to a franchise or property conferred upon them by 
the Legislature, on the same footing as a private corpora- 
tion. As in the case of Bailey v. the Corporation of New 
York, 3 Hill (N. Y.) Rep. 531; Angel on Corp. 30, 32; 
with regard to the Croton Water Works. And suppose 
the case of a grant to a town, by the Legislature, of a lot 
of grownd for the purpose of a park and public walks, al- 
though this is for public purposes, and to a public gorpora- 
tion, yet it is submitted, that it cannot be resumed at the 
pleasure of the Legislature. _ 

An argument in favor of the act of 1850 is sought to be 
derived from the nature of the property and interest grant- 
ed to the University : but, as to the interest in the proper- 
ty, it is contended that, however limited and contingent 
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that may be, yet it is a beneficial interest, and at ail events, 
it is recognised by law (and by this very law,) as such. 
And, as to the nature of the property, that is unclaimed 
personal property, or money remaining, &c. in the hands 
of executors or administrators. These are termed in law, 
“ bona vacantia,” and originally belonged to the sovereign, 
and may be granted by him as a franchise to a subject or 
corporation. Co. Lit. 136; Fox v, Horah, 1 Ired. Eq. 361. 
And, although this property may accrue from time to time, 
yet the right of the University is as perfect to that which may 
hereafter accrue, as to that which has already been reduced 
into possession. From the very nature of the franchise, it 
consists in the right to take whenever the goods become 
vacant, as in the analogous franchises of waifs, wrecks, &c . 
and in case of advowsons. The property or franchise, 
granted to the Literary Board, is the same identical fran- 
chise which had been granted to the University, which can- 
not lawfully be done. Earl of Rutland’s case, 8 Cr. Rep. 
111; 2 Black. Com. 37. 

But the Legislature itself, by a strong implication, have 
admitted that they do not possess the power which is at- 
tempted to be exercised by this act. In 1830, the Univer. 
sity was reduced to a very low estate, and the Trustees 
petitioned the Legislature for aid; and, by the act of 1830, 
ch. 24, certain propositions were made to the trustees, as a 
condition upon which aid would be granted. Among these 
were, that the trustees should assent that the Legislature 
may “modify or alter the charter of said institution, so as 
to assume to the State the management of said institution, 
and the possession and disposition of all its property real 
and personal.” The limited aid! which was proffered upon 
these terms, was declined by the trustees: but the Act of 
Assembly clearly indicates the opinien of the legislators of 
that day, that, without the assent of the corporation, no such 
power could be exercised. 
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Strange and Troy, for the defendant. 


Rurrin, C.J. The Court had considered this cause, 
and was prepared to pronounce a decision, and assign the 
reasons for it, when an application was made on the part of 
the plaintiff for a further argument. As it is the course of 
the Court of Equity not to conclude parties on one hear- 
ing, the leave must be granted. Yet, as the second argu- 
ment is in the nature of a rehearing, it is considered proper 
that some note of the opinions of the Court, on the points 
involved, should be communicated to the counsel ; as well 
to prevent any speculation on the idea that the law on 
these points is deemed doubtful, as to direct attention to 
the questions for argument. 

The Court is clearly of opinion, that it was competent 
to the Legislature to enact, that an ,administrator should, 
after a reasonable time, pay an unclaimed surplus of the 
estate to any person charged by law with the keeping and 
securing the same, for the benefit of the creditors and next 
of kin. ‘The duty of securing the estates of dead men, is 
a politi¢al trust of high obligation: and the disposition of 
the surplus in such a case is simply an act in the course of 
administration, and subject to legislative regulation. The 
administrator hath no right to retain it to his own use. He 
got his office and the possession of the assets from public 
authority, and he must execute the office, and account for 
the property, and deposit it, under the direction of the law. 
Therefore, the plaintiff would be entitled to a decree, if 
the act of 1850, c. 62, had not made it the duty of the de- 
fendant to make the payment to the Literary Board, instead 
of the Trustees of the University, under the previous act 
of 1809, 

The Court is further of opinion, that the act mentioned 
is constitutional. 

The same reasons, on which the trustees might be au- 
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thorised to take the surplus from an administrator, require 
a power in the Legislature to change the person from time 
to time, with whom it shall be deposited, as it may be 
deemed more safe for those having a beneficial interest in 
it. Accordingly, the payment has been required to be 
made, at one time, to the wardens of the poor: at another, 
to the public treasurer: then to the trustees of the Uni- 
versity: and, lastly, to the Literary Board. In this par. 
ticular duty. then, the trustees were discharging a political 
agency, in subjection, necessarily, to the legislative discre- 
tion : and any incidental advantage from the possession of 
the assets oreven ultimate permanent property, cannot 
change the nature of the office, even if the corporation 
might be regarded as private. 

But the Court is further of opinion, that the University 
is a public institution and body politic, and, hence, subject 
to legislative control. It is admitted, and the Court is pre- 
pared to hold, that charters of corporations, founded by 
individuals, on their own funds, either for their own emolu- 
ment, or for the purposes of education, or other general 
charity, are contracts of inviolable obligation. ‘The admis- 
sion and exclusion of members, the qualification of direc- 
tors or trustees, the mode of keeping up their succession, 
and the government of such corporations, are absolutely 
fixed by the charter, and can only be modified by the con- 
curring will of the Legislature and the corporations. ‘The 
property of such a corporation, also, is as secure as that of 
the individual citizen. But the University was founded by 
the State, on the public funds, and for a general public 
charity. In both senses of the term “ foundation ”—that 
of fundutio incipiens, and of fundatio perficiens—the 
State is the founder of the college. ‘The trustees were not 
of private appointment or designation: nor had they a 
faculty ot keeping up the succession, of themselves: and 
no person in particular derived any exclusive advantage 
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from the corporation. But, on the contrary, the election 
of trustees has ever been by the Legislature, and their 
number more or less at different periods, as directed for the 
time being, by the Legislature. There is no power, but 
their own sense of the public interest, and their representa- 
tive responsibility, which can coerce the members of the 
Legislature to keep up the succession by elections to fill 
vacancies as they may occur: and therefore the corpora- 
tion was not only originally the creature of the Legislature, 
but it is absolutely dependent on its will for its continuing 
existence’ Hence, it seems to the Court, that there cannot 
be an instance of a corporation more exclusively founded 
by the public, more completely the creature of public policy, 
for public purposes purely, than the University of North 
Carolina. It is as much so as those other public func- 
tionaries, the President and Directors of the Literary 
Board, and the Board of Public Works. It is true, thats 
since the incorporation, there may have been donations to 
the college: but that would not alter the nature of the 
foundation, nor the character of the corporation. It is 
merely a political agent—an instrument of State; and it 
follows, that its organization, devotion and government : 
its power of acquiring property: and the disposition of the 
property belonging to it—at all events, so far as it is of 
public endowment—are subjects for legislative regulation. 
Hence, the Court concludes, that the act of 1850 is con- 
stitutional, and, accordingly, that the Literary Board, and 
not the University, is entitled to receive the fund in the 
defendant’s hands, 


Per Curiam. , Declared accordingly. 
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GEORGE W. B. SATTERFIELD ET AL. vs. WILLIS F. RID- 
DICK ET AL. 


Whether an infant female can or cannot bind her and by marriage, yet, if 
lands to which she is entitled, with ethers, as tenant in common, be sold 
for partition, under an ‘order of a Court of Equity, a contraet made by her, 
she being still an infant, for the conveyance of the fund arising from such 
sale, in consideration of marriage, will not be supported, where it appears 
that she was under a misapprehension of her nghts, and believed that the 
fund constituted personal and not real estate. 

An infant female may settle ber personalty at marriage, on the ground that it 
cannot be to her prejudice, but must be to her advantage, if it secure to her 
or her issue anything, since, without the settlement, the whole would go 
to the husband, absolutely, on the marriage. 

The case of Freeman v. Cook, 6 Ired. Eq. 373, cited and approved. 


Cause transmitted from the Court of Equity of Gates 


county, at the Fall Term, 1851. 


Smith, for the plaintiffs. 
Bragg and Heath, for the defendants. 


At December Term, 1851, the following opinion was de- 
livered by 


Rorrin, C. J. In 1826, John Riddick died intestate, 
seized of lands in Gates county, and leaving three daugh- 
ters, Emily, Sarah and Mary, who were his heirs at law- 
Emily married Thomas B. Hunter, and Sarah married Wil- 
liam Ely ; and they and the said Mary, then an infant, uni- 
ted in a petition in the Court of Equity, for partition of the 
land by having it sold; which was aecordingly decreed, 
and the sum of $2400 received therefor. Before the mo- 
ney was paid, Mrs. Hunter died, leaving her husband sur- 
viving, and also their two infant children, Thomas and Sa 
rah Ann, and their father, Thomas B. Hunter, was appoints 
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ed their guardian, and then received one-third part of said 
sum. Afterwards,’ Mrs. Ely died intestate, and without 
issue, and Mr. Hunter received one-half of her share of the 
money for the share thereof of his children, representing 
their mother as one of Mrs. Ely’s heirs. Subsequently, 
Thomas Hunter died intestate and an infant, leaving his 
sister, Sarah Ann, his sole heir; and then, in 1835, Thomas 
B. Hunter, the father, died also, leaving a considerable per- 
sonal estate to his daughter, Sarah Ann. Thomas Twine 
was afterwards-appointed the guardian of Sarah Ann, and 
received from the administrator of her father all the sums 
he had held as part of the proceeds of the land, and also 
the personalty to which she succeeded as the next of kin 
to her father. 

Thomas B. Costen, a brother ot the wife of the before- 
named Juhn Riddick, died intestate, and without issue, and 
seized of lands in fee, and leaving as his heirs two brothers, 
James and George, and Mary Riddick aforesaid, and Sa- 
rah Ann Hunter—the two last representing Mrs. Riddick, 
the deceased sister of the intestate, Thomas R. Mary 
intermarried with George W. B. Satterfield, the plaintiff, 
and Twine having removed from the State, the plaintiff 
was appointed the guardian of Sarah Ann. Upon the pe- 
tition of James Costen, George Costen, Satterfield and wife, 
and Sarah Ann, those lands were also sold by decree of the 
Court of Equity, and the share of the proceeds belonging 
to Sarah Ann was $975 16, after deducting the expenses ; 
and the plaintiff, as her guardian, received the same. Be- 
fone any settlement was made by the plaintiff with Twine, 
the former guardian, Sarah Ann and Willis F. Riddick, 
contemplating an intermarriage, entered into articles om 
the 9th of September, 1847, in which it was recited, that 
she was in possession of, and entitled to, a considerable 
petsonal estate, consisting principally of money in the hands 
ef her two guardians, Thomas Twine and George W. B- 
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Satterfield ; and also that she was entitled to a portion of 
the estates of Mary Goodman, deceased, as an heir, devisee, 
legatee, or next of kin of said Mary ; and, further, that it 
had been agreed between them, that he, Willis F. Riddick, 
should not receive or enjoy any portion of the property 
then in the hands of either of the said guardians, or in the 
possession of the said Sarah Ann, or any portion of the es- 
tate-of Mary Goodman, deceased, to which she might be 
entitled, but that the same should be settled as therein pro- 
vided: and then the articles contam an as@mment and 
conveyance from Sarah Ann to Isaac R. Hunter, of all the 
said money and personal property in the hands or posses- 
sion of Twine and Satterfield, and each of them, and of the 
share of Goodman’s estate to which she might be entitled 
as aforesaid, upon trust for Sarah Ann until the marriage, 
and then for her sole and separate use during the coverture, 
with power to invest and pay the profits to her alone ; and 
upon the further trusts, if she should survive her intended 
husband, to convey and transfer the whole to her immedi- 
ately ; but, in case he should survive her, then in trust for 
the husband and such child or children as she might leave, 
equally to be divided between them ; and, if she should leave 
no child, then for such person or persons as she might, by 
any writing in the nature of a will, appoint ; and for want 
of such appointment, to the husband absolutely. 

The marriage took effect, and, in about a year, the parties 
had issue a son, who lived only a few days, and then Sa- 
rah Ann died.in infancy, and without any other issue, and 
without making any appointment of the property. Soon 
after the marriage, Isaac R. Hunter, the trustee, instituted 
a suit, in the Court of Chancery of Virginia, against Twine, 
the first guardian, and got a decree for the whole fund in 
his hands, consisting as well of the principal money arising 
from the sale of the land descended from John Riddick, as 
the profits thereof, and the money and other personal es. 
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tate to which Sarah Ann was entitled from her father: and, 
after the death of Sarah Ann, the whole was received and 
paid over to the husband, Willis F. Riddick, as his own. 

Lassiter Riddick then took administration of the estate of 
Sarah Ann, and instituted an action at law against Satter- 
field and his surety on the bond given by him as her guar- 
dian, and recovered therein $1676 23; whereof $975 16 
was the principal money received for the Costen land, and 
the residue for the interest accrued thereon in his hands. 

The bill islfiled by George W. B. Satterfield and George 
Costen, who is the surety in Satterfield’s guardian bond, 
against Willis F. Riddick, the husband, and against the 
trustee in the marriage articles, and the administrator of 
Mrs, Riddick. It states further, that the plaintiff, Satter- 
field, and his wife Mary, after she came of full age, duly as- 
signed and conveyed to one Hoskins, all that portion of the 
money arising from the sale of the lands to which the said 
Mary was entitled, as one of the heirs of her father, John 
Riddick, deceased—she having been privily examined 
thereto ; and that Hoskins afterwards assigned the same to 
the plaintiff Satterfield. It states further, that, after the 
sales of all the Jands, and the death of Sarah Ann Riddick, 
the plaintiff, Satterfield, and his wife, duly assigned and con- 
veyed to one Hudgins, all that portion of the fund arising 
from the sales of the Costen land, to which she was enti- 
tled as one of the heirs of Thomas R. Costen, deceased, and 
also any and every other interest which she, the said Mary, 
had in any other funds or estates whatever—she having 
been also privily examined thereto ; and that Hudgins after- 
wards assigned the same to the plaintiff Satterfield. 

The prayer is, that the principal money, arising from the 
sales of the land of John Riddick, deceased, belonging to 
Sarah Ann, and received from Twine, may be decreed to 
the plaintiff Satterfield, as belonging to him; and also, that 
he may be declared to be entitled to the principal money 
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namely, the sum of $975 16, now in his hands, arising 
from the sales of the Costen lands, and once belonging to 
the said Sarah Ann, and that the defendant be restrained 
from raising the same upon the judgment at law, obtained 
on the guardian bond by Lassiter Riddick, administrator, as 
relator: and for general relief. 

‘The answers are silent as to the assignment and con- 
veyance from Satterfield and wife, to Hoskins and Hud- 
gins, and from them to Satterfield. They insist on the 
marriage articles as an effectual disposition ofthe interests 
and funds in controversy, and that they are thereby vested 
in the surviving husband. 

The injunction was granted, as prayed for: and on the 
coming in of the answers, there was no motion to dissolve 
it, but the cause was set down, and transferred to this 
Court for hearing. 

It was not disputed at the bar, that these funds, being the 
produce of land sold for partition, though they were in the 
hands of the infant’s guardians in the form of money, were 
yet to be regarded in the Court of Equity as land, in respect 
to alienation, devise or descent, As the owner died in 
infancy, she could make no election to take the funds as 
money: and, therefore, the question is, whether she made 
a valid disposition of them, as land. That was the point 
principally debated by the counsel: though it was further 
insisted for the defendant, that Mrs. Satterfield was a 
necessary party. 

Upon the question, whether an infant female may settle 
her real estate on marriage, opinions seem to have much 
fluctuated in England. ‘The prevailing ground for uphold- 
ing such dispositions is the reasonableness of providing 
for the issue against the imprudence or misfortunes of the 
parents, and protecting the feme in the beginning, against 
the solicitations of the husband to join him in alienations. 
On the other hand, the common law denies the capacity to 
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an infant toexecute a conveyance of land, which cannot 
be avoided: and the doctrine, that such a conveyance is 
valid, is exclusively that of equity. The difficulty is, how 
the infant acquires an equitable capacity, when she is under 
a legal incapacity. At the present day, it seems to be 
altogether uncertain what the rule in equity is on this 
point. The text writers take opposite sides, and great 
chancellors have differed: though, in more modern times, 
equity seems.to be leaning to the law. Milner v. Hare- 
wood, 18 Vegpi275, Shaw v. Boyd, 5 Sarg. and Rawl, and 2 
Kent's Com. 243. Indeed, the reasons, for upholding such 
settlements, do not seem to be as strong in this country as 
in England. Marriage settlements are more rare in this 
country, and there seems to be a prevalent sentiment, that, 
on the whole, they do not promote domestic harmony, and 
that the children are sufficiently, and, perhaps, better pro- 
tected by the law regulating the rights of husband and 
wife, in their own and each other’s property, and the equal 
succession of all the children to the estates, both real and 
personal, of the parents. ‘TheCourt may well pause, there- 
fore, before laying down a definitive rule, on a point on 
which so much doubt seems to be entertained by others, 
until it shall come directly and unavoidably into judgment. 
It does not at present, because the cause is not ripe for a 
decision: and because, if it were, it might be decided on 
another point, not involving the general question, and sup- 
posing an infant female capable of settling her land, or 
binding it by marriage articles. 

The point alluded to, arises upon the particular terms of 
the articles entered into by these persons. The instrument 
states, that the feme was or might be entitled to some 
estate, as an heir of Mrs Goodman, which must have been 
real estate: and that interest is undoubtedly the subject of 
the articles. But her other interests are described 
as personal estate, consisting principally of money, in the 
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hands of her guardians: and then, in order to carry outan 
agreement, that the intended husband should be excluded 
from the receipt and enjoyment of the money, the articles 
assign those funds as “money and personal property; 
upon certain trusts agreed on. There is no doubt, there- 
fore, that the parties thought this money to be personalty 
to all intents and purposes, and the articles plainly dis- 
posed of it as personalty. In that there was a total mis* 
take. The enquiry then presents itself—admitting, even, 
that her disposition by the articles of tle land, as such, 
would have been binding—whether the Court can regard 
this as an effectual, equitable disposition of this fund, being 
land, when the parties thought they were dealing tor a purely 
personal interest, as they declare in the instrument, and as 
they most certainly did think. 

It is not seen at present how the affirmative can be main. 
tained. The difference consists in this, An infant female 
may unquestionably settle her personalty at marriage: that 

-has been long settled in England, on the ground that it can- 
not be to her prejudice. but must be to her advantage, if 
it secure to her or her issue anything ; since, without the 
settlement, the whole would go to her husband, absolutely, 
on her marriage It may, indeed, be regarded as a settle. 
ment by the husband, operating by way of estoppel. For 
these reasons the Court held, in Freeman vs. Cooke, 6 Ired, 
Eq. 373, that a marriage settlement of slaves, by an infant 
female, was binding on all the parties, and on the husband’s 
creditors. Hence, the reasons of this lady for including 
this interest in the articles, may have been, and, looking at 
jit as money, her reasons must have been, that, but for a 
marriage contract, the husband would sweep all, and no- 
thing would be left for her or her issue. But non constat 
had she known the source from which the money was de- 
rived, and the real character impressed on it that she would 
have included it in this arrangement, and would not have 
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preferred the interest secured by law to herself, her issue, 
and her other heirs, leaving in the husband, at most, in case 
he should survive her, the profits for life—being far less 
than he got under the agreement. There seems, therefore, 
to be a strong reason why a Court of Equity cannot hold 
this lady’s heirs to the specific performance of a contract 
so unequal, and entered into under a clear mistake as to 
the nature of this property, and the operation of the mar- 
riage on the rights to it. But this point was not spoken to 
in the argumen@ and the Court is quite willing it should be, 
as well as the other question, if either party so desire, be- 
fore coming to a decision of the cause; especially as it is 
not now in a condition for a decree on the merits, in favor 
of either party. The plaintiff has not shown himself enti- 
tled to the rights of the heir of Sarah Ann Riddick, if the 
heir have any rights. The bill states that, by certain as- 
signments—she being the heir—the rights of Mrs. Satter- 
field became vested in the plaintiff, Satterfield, exclusively ; 
and the terms of one of the assignments, as stated, are per- 
haps, broad enough to cover those rights. But those ase 
signments are not admitted in the answers, nor otherwise 
established: and, in that state of the case, Mrs. Satterfield 
ought to be before the Court. The equity of the husband 
and wife together is, only, that the rights of the parties 
should be declared, and that the capital sums produced by 
the land, whether in the lands of one of the parties or the 
other, should be brought in and invested under the direction 
of the Court for the benefit of all concerned—giving the 
interest, during his life, to the surviving husband, as tenant 
by the curtesy, and securing the capital for the reversioner, 
Mrs. Satterfield, or her assignee in law or indeed. As hus- 
band, merely, or as the defendant in the judgment at law, 
the plaintiff cannot maintain the bill. But, as it may have 
been an oversight merely, not to exhibit his deeds, or, if 
there be none, not to have made his wife a party, and as it 
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is better for all parties to have an early determination on 
the merits, it seems best that the cause should stand over 
that the plaintiff may bring in his assignments, or make his 
wife a party, as he may be advised. When the cause shal] 
be brought on again, each party will be at liberty to insist 
on any equity to which he may suppose himself entitled. 


And at June Term, 1852, the following additional opinion 
was delivered by 


Rorrix, C.J. The plaintiff, at this term, produced the 
deeds stated in the bill, under which he claims his wife’s 
interest in the fund in controversy, and it was admitted at 
the bar, that they are sufficient to vest the right in the 
plaintiff, if the wife had any. ‘Therefore, the question is as 
to obligation of the marriage agreement on Mrs. Riddick. 
On that question, there has been no argument at the present 
term. But longer consideration confirms the previous im- 
pression of the Court, that, laying out of view the point, 
whether an infant can or cannot bind her real estate by 
marriage articles, yet, this agreement cannot be sustained 
and enforced in this Court, in respect to this fund, as realty. 
The parties believed it to be personalty, and so called it: 
and they dealt with it as such: and it must be understood 
that the intention was to settle the feme’s personalty only, 
with the exception of the real estate derived from Mrs, 
Goodman. That is not now in contest: and there was no 
intention to settle any other realty. That being so, and 
the difference being so great between the rights of the hus- 
band and wife, in the real estate of the wife, derived under 
the law, and derived under the articles, if effectual, the 
Court is obliged to say, that the wife ought not to have 
been compelled to execute the agreement, specifically con-. 
veying on the trusts of the articles, this fund, which is the 
produce of the sale of her land, and, under the statute, is 
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regarded in equity as land. Her heir stands, of course, 
on the same equity: and is entitled to the fund in rever- 
sion, after the husband’s estate, by the curtesy. The 
interest hitherto accrued, belongs, therefore, to the sure 
viying husband: and the capital ought to be brought in 
and invested for the benefit of Riddick for life, and after- 
wards for that of the plaintiff Satterfield, his executors and 
administrators. 

The defendant, Riddick, must pay the costs up to this 
time. 


The following decree was directed to be entered, and 
was entered accordingly : 

This cause coming on to be heard upon the bill, answers, 
former orders, exhibits, and other evidence in the cause, 
and being debated by counsel, the Court doth declare, that 
John Riddick died intestate, seized of certain lands in the 
county of Gates, which descended to his three daughters, 
Emily, Sarah and Mary, his heirs at law: That the said 
Emily, who had intermarried with Thomas B. Hunter, 
Sarah, who had intermarried with William Ely, their said 
husbands, and Mary, by proper proceedings in the Court of 
Equity, for partition, caused said lands to'be sold for 
twenty-four hundred dollars: That Emily afterwards died, 
leaving her husband and two children, Thomas and Sarah 
Ann, surviving, and her share in said fund, to wit, $800, 
thereby descended to said Thomas and Sarah Ann, her heirs 
at law, subject to the life estate of their father, the said 
Thomas B. Hunter: That, afterwards, the said Sarah 
Ely died without issue, leaving, as her heirs at law, her 
sister, said Mary, and said Thomas and Sarah Ann, chil- 
dren of her deceased sister Emily, to whom the share of 
the intestate, Sarah Ely, in the said fund descended: That 
the said Thomas having also died an infant intestate, his 
share in said fund descended to his sister, the said Sarah 
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Ann; And that, by means of these deaths and descents, 
the one-third part of said fund, belonging to said Emily, 
and one-half of the other third, belonging to said Sarah 
Ely, being one moiety of the whole fund, became vested 
in the said Sarah Ann. 

And the Court doth further declare, that Thomas R. Cos. 
ten, a brother of the wife of thesaid John Riddick, died in- 
testate, without issue, seized of land in fee, and leaving as 
his heirs at law two brothers, James and George, and Mary 
Riddick aforesaid and Sarah Ann Hunter, the said Mary 
and Sarah representing Mrs. Riddick, the deceased sister of 
the intestate, Thomas R, Costen; and that the said lands 
descended to them: That the said Mary, having intermar- 
ried with the plaintiff, George W. B. Satterfield, they and 
the said Sarah Ann, James and George Costen, caused the 
said lands to be sold for partition, by proper proceedings in 
the Court of Equity of Gates county, for a sum, the share of 
which, belonging to the said Sarah Ann, was $975 16. 

And the Court doth further declare, that the said Thomas 
B. Hunter was duly appointed guardian to said Sarah, his 
daughter, and, as such, received from the fund arising from 
the sale of the lands descended from the intestate, John Rid- 
dick, her moiety thereof, to wit, the sum of $1200, to be 
held as real estate: That said Thomas afterwards died, and 
one Thomas Twine was duly appointed guardian to said 
Sarah Ann, and, as such, collected from the administrator 
of said Thomas R., the said fund of $1200, belonging to 
said ward, and which was held by him as real estate. 

And the Court doth further declare, that the said Thomas 
Twine afterwards removed to Virginia, and the plaintiff, 
George W. B. Satterfield, was duly appointed her, guardian, 
who received into his hands the said sum of $975 16, his 
ward’s share in the lands descended from said Thomas R. 
Costen, to be held as real estate: and that the principal mo- 
ney of said fund is still in his hands, as wel as such inter- 
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est thereon as may have accrued and not been paid over to 
the defendant, Lassiter Riddick, administrator. 

And the Court doth turther deelare, that the said Sarak 
Ann, in contemplation of marriage with the defendant, Wil- 
lis F. Riddick, and while still an infant, entered into a mar- 
riage settlement, whereby she attempted to convey, as per- 
sonal estate, the aforesaid funds to the defendant, Isaac R. 
Hunter, upon the trusts therein set forth: but the said set- 
tlement was made, by the said Sarah Ann, under the erro- 
neous belief that she held the said funds as personal and not 
real estate, and under a mistake as to her rights therein: 
and that the said deed of settlement was therefore ineffec- 
ual to transfer or assign the said funds, or any part thereof, 

And the Court doth further declare, that the said Sarah 
Ann, after her intermarriage with said Willis F. Riddick» 
had issue, a son of the marriage, who lived a few days only, 
and, after his death, the said Sarah Ann died, still an infant, 
and without other issue: and that, by means thereof, the 
said Willis F. became entitled, as tenant by the curtesy, to 
an estate for his life in the two funds aforesaid; and the 
said Mary Satterfield, as heir at law of said Sarah Ann, to 
whom the same had descended, became entitled to the re- 
mainder, after the death of said Willis F., in the said funds. 

And the Court doth further declare, that, by sundry deeds 
of bargain and sale, properly executed, the estate in remain- 
der in said funds vesting in said Mary Satterfield, has been 
assigned and conveyed to the plaintiff, George W. B. Satter- 
field, in his own right, and in fee. 

And the Court doth further declare, that the said tund of 
$1200, was collected bythe defendant, Isaac R. Hunter, as 
trustee, soon after the marriage of said Sarah Ann, from the 
said Thomas Twine, by proceedings in the Courts of Vir- 
ginia, and paid over to said Willis F. Riddick. 

And the Court doth declare, that the said George W. B.. 
Satterfield is entitled to the principal money of said funds, 
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to wit, the sum of $1200, and the sum of $975 16, upon 
the death of said Willis F.; and that the said Willis F. is 
entitled to the interest thereof during his life time, and the 
plaintiff, said George W. B. Satterfield, is entitled to have 
said funds secured, to be forthcoming at the death of said 
Willis F. 

And it is thereupon ordered, adjudged, and decreed, that 
the said Willis F. Riddick, who is primarily liable, and the 
the said Isaac R. Hunter, who is also liable, pay into this 
Court the sum of $1200, principal money received by him, 
as herein declared ; and that the said George W. B. likewise 
pay into Court the sum of $975 16, principal money in his 
hands, as aforesaid, to be invested, under the order of this 
Court, so as to secure the interest thereon to said Willis F. 
during his life, and the principal, at his death, to the said 
George W. B. 

And it is further ordered, adjudged, and decreed, that the 
injunction heretofore awarded against the defendant, Lassi- 
ter Riddick, as administrator of said Sarah Ann, be made 
perpetual. 

And it is referred to the Master of this Court to inquire 
and report what interest has accryed, or ought to have ac- 
crued, on the said funds, when the same are paid into his 
office, as directed by this decree. 
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A. by his will, gave to his wife, “ for her life, a tract of land, called the Red 
House, and three slaves; and after her death, the land te be sold by my 
executor, and the negroes to be hired out, until my youngest grandchild 
arrives at lawful age, aud then sold and divided equally between my granc- 
children, B. H. M., B. M., J. B.M. and M J. M.; the proceeds of the land 
to be divided equally among the above-mentioned children, or ay many as 
may be living, as they come of age.” He then directs, other land, and 
‘all the residue of my property, of every description, to be sold, at such 
time as my executor shall thick most advantageous, the whole to be equally 
divided among my eight grandchildren as they come to lawful age, to 
wit, S. M.,” ete. 

Held, that the gift of the residue to the eight grandchildren, was a legacy, 
vesting at the death of the testator, and payable on their arriving at full 
age ; but that the gift of the proceeds of the “ Red House,” did not vest 
at that period, but was contingent, and would vest only in those of the four 
grandchildren who attained their full age, the expression, or as many 
as may be living as they come of age,’’ qualifying the previeus absolute 
gift 


Cause transmitted from the Court of Wake county, at 
the Spring Term, 1852. 


No counsel in this Court on either side. 


Rurrix, C.J. Dennis Grady died in Wake county, in 
1833. By his will, he gave to his wife, for her life, a tract 
of land called “the Red House,” and three slaves; and, “ af- 
ter her death, the land te be sold by my executor, and the 
negroes to be hired out until my youngest grandchild ar- 
rives at lawful age, and then sold. and divided equally be- 
tween my grandchildren, Benjamin W. H. Maderis, Betsy 
Maderis, Joel B. Maderis, and Martha J. Maderis: the pro- 
ceeds of the land to be divided equally amongst the above 
mentioned children, or as many as may be living, as they 
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come of age.” The will then directs other land, and all the 
“ residue of my property of every description to be sold, at 
such time as my executor shall think most advantageous, 
the whole to be divided amongst my eight grandchildren, 
as they come to lawful age, namely, Sally Maderis, Dennis 
G. Maderis, John W. Maderis, Polly Maderis, Benjamin 
W. H. Maderis, Betsy Maderis, Joel B. Maderis, and Mar- 
tha J. Maderis.” At the date of the will and death of the 
testator, all the grandchildren resided with their father in 
Tennessee, and they all survived the widow, who died a 
few years after the testator. Benjamin W. H. Maderis af. 
terwards died intestate at the age of nineteen, and the plain- 
tiff is his administrator; and each of the other grandchil- 
dren has attained the age of twenty-one. The executor 
. sold the land and other property, and has the proceeds ready 
for division. ‘The bill claims for the intestate, Benjamin 
W. H. Maderis, one-fourth of the produce of “the Red 
House,” and of the three negroes and their increase, and 
one-eighth of the general residue. 
It is somewhat singular that there should be such differ- 
ent dispositions of the three portions of the estate. In rela- 
- tion to the proceeds of the slaves, and the residue, there is 
no difficulty. They are simple gifts, to be equally divided 
at their lawful age, the former among four named grand- 
children, and the latter among eight: and the plaintiff ’s in- 
testate was one of each class, They were, plainly, vested 
legacies, on the death of the testator, and transmissible. 
But, thongh not perfectly clear, it seems to be otherwise as 
to the proceeds of “the Red House.” They are not given 
to the four grandchildren absolutely, as other parts of the 
property are. As first made, they are so given; but that 
is qualified by adding, “or as many as may be living, as 
they become ofage.” The gift, then, is to such of them 
only as may be living at some particular time; and the 
question is, what time? From the structure of the sen- 
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tence, the apparent sense is, that such as may be living as, 

or when, they respectively come of full age; that is, live to 

that age. It is said that this not only requires an alteration 

of the words, but imputes the absurdity to the will of re- 

quiring the legatee to be alive when he comes to full age, 

since that must of necessity be: and thence it is argued that 

the meaning is, that the gift is to as many as may be now 

living, that is, at the making of the will, or death of the 

testator, payable as they come of age. But there is nothing 

to show that the testator was looking to the probability of 
the pre-decease of his grandchildren. If he had been, he 

would probably have provided for the same contingency in 

respect to the other funds given among the same persons. 

And the supposed absurdity cannot affect the question ; for 

it is not an uncommon form of expression in wills for mak-_ 
ing a gift intended for one at, or if he attain, a certain age. 

Besides, the same objection applies equally to the other con- 

struction ; since it is equally absurd to order a payment to 

a dead person at twenty-one, as it is to make a gift to such 

a person. In respect to the proceeds of ‘‘the Red House,” 
both the payment and the gift are, as it seems to this Court, 

on the same contingency of the respective children’s com- . 
ing to full age ; and, therefore, the whole goes to the three 
grandchildren who have attained that age. 


_ Per Curiam. Decree accordingly. 
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ISAIAH RESPASS, ADM’R., ETC., vs. ALFRED LANIER AND 
WIFE. 


The law requires no particular words, whereby a slave is to be conveyed in a 
bill of sale. If the words clearly evidence a sale, it is sufficient, 

A, by deed, conveyed a slaveto J. and E. ; “and in case the said J. and E. 
both die without leaving any child or children, then, and in that case to go 
to C.” These expressions create no cross-remainders between J. and E.» 
but the estate is a vested miterest in each, subject to be defeated, only 
upon the contingency of both dying without children. 

The cases of Satterwhite v. Fortescue, i Ire. 571, and Picot v. Armistead 


2 Dev. Eq. 226, cited and approved. 


Cause removed from the Court of Equity of Beaufort 
County, at the Spring Term, 1852. 

Nasu, J. In the year 1814, Samuel Clark executed and 
delivered to Edna Loyd, a paper writing under his hand 
and seal, which is in the following words: “ This day re- 
ceived of Edna Loyd, for and in behalf of Joseph H. Win- 
field and Elizabeth Loyd, children of said Edna Loyd, the 
sum of four hundred dollars. in full payment for a negro ~ 
girl by the name of Sal, reserving unto the said Edna the 
use of the said Sal and her increase, if any, during the 
natural life of the said Edaa. And in case the said Joseph 
and Elizabeth beth die without leaving any child or chil- 
dren, then, andin that case, to go to the children of the sis- 
ter of said Edna (Elizabeth Clark, deceased), which said 
negro I acknowledge to be fully satisfied for, and do secure 
peaceably, to the said Edna, etc., the said Sal from all per- 
sons whatever. In witness whereof 1 do set my hand and 
seal, this the 28th of February, 1814.” This paper was 
duly sealed, delivered. attested and registered. Edna Loyd 
took immediate possession of the slave, which she retained 
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up to the time of her death, which oecurred in 185%. Saf 
has had several children, and, upon the death of Edna 
Loyd, the defendant, Lanier, took two of them into his pos- 
session, and still has them. Elizabeth, one of the children 
of Edna Loyd, died before her mother, intestate and ‘with- 
out issue. Joseph Winfield, the other child of Edna, men- 
tioned in the deed, died in 1828, before Elizabeth, leaving 
one child, the defendant Sophia, who intermarried with the 
defendant, Alfred Lanier. The plaintiff is the administra- 
tor of Elizabeth Loyd, and the defendant, Lanier, of Joseph 
H. Winfield. 

The bill charges that Elizabeth Loyd and Joseph H. 
Winfield were tenants in common of Sal and the increase, 
and prays a decree for a partition and account. 

The auswer submits, that there are no words of convey- 
ance in the deed, and therefore the legal title to the negro 
woman Sal, and her increase, remains in Samuel Clark and 
his representatives, and the deed was merely a declaration 
of a trust: or, if the legal estate passed to the said Edna 
Loyd, by the delivery to her of the slave, the deed must be 
regarded as a declaration of trusts: and the said Edna held 
the said slaves upon those trusts: and that, upon a proper 
construction of these declarations of trusts, the remainder 
in said Sal and her issue, vested exclusively in the defen 
dant, Alfred Lanier, in right of his wife Sophia, upon the 
death of the said Edna Loyd, or in him, as administrator of 
Joseph H. Winfield, by way of cross-remainder, between 
him and said Elizabeth. 

The case involves the proper construction of the paper- 
writing set forth in the bill. Upon the part of the defen- 
dants, it is contended, that the legal title of the girl Sal, and 
her increase, is still in the persoral representatives of Samuel 
Clark, for the want of words of conveyance in it: And, 
secondly, if, by the delivery, the slave did pass to Edna 
Loyd, the paper writing amounted to a declaration of a 
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trust in favor of herself for life, with cross remainders to her 
two children: And that, under this last aspect of the case, 
as Elizabeth Loyd died without leaving issue, and the other 
tenant in remainder left a child, Sophia, the whole estate 
vested in her. 

The first question raised, is answered by the case of Sat- 
terwhite v. Fortescue, 1 Ired. 571, where it is declared that 
the law requires no particular words, whereby a slave is to 
be conveyed ina bill of sale. It the wordsclearly evidence 
a sale, it is sufficient: 1 Shep. Touchstone 388. The 
words used in this instrument do clearly show a sale. 
Samuel Clark, under his hand and seal, acknowledges the 
receipt of four hundred dollars, as the price of Sal, and 
warrants the title. No estate then remained in Samuel 
Clarke. 

Admitting that the negro Sal did pass by the conveyance, 
the only controversy raised by the pleadings is, as to the 
nature of the interest which Elizabeth Loyd and Joseph H. 
Winfield tcok under it. Upon the part of the defendant, it 
is alleged, that they took what is termed cross-remainders : 
that is, that they took as tenants in common ; and if either 
died without leaving issue, the other should take the whole. 
We have considered only the question raised by the parties. 
There are no cross-remainders created by the deed between 
Elizabeth Loyd and Joseph H. Winfield, but a simple con- 
veyance to them, thereby creating under it a tenancy in 
common. The expression, upon which the defendants rest 
to show that there is a survivorship arising under the deed, 
refers to an entirely different matter, to wit: the interest 
secured to the children of Mrs. Clark, the sister of Edna 
Loyd. The words are,“ and in case the said Joseph H.and 
the said Elizabeth both die, without leaving any child or 
children, then, and in that case, to go to the sistei’s children 
of said Edna, (Elizabeth Clark, deceased).” These words 
show no intention on the part of S. Clark to create a sur- 

Vo. 8. 65E 
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vivorship between the children of Edna. Do they, in them- 
selves, constitute or create cross-remainders? The case of 
Picot v. Armstead, 2 Dev. Eq 228, answers the question. 
That was a testamentary disposition of personal property 
to the children of the testator. The words are as follows : 
“If my child or children should die before they arrive at 
the age of twenty-one, or marriage, then I give their estate,” 
&e; The Conrt decide that there was no cross-limitation 
by implication, but the estate became, and was a vested re- 
mainder in each. This was aconstruction upon the words 
of the instrument. In the case before us, the words are 
still stronger against construing them cross remainders be- 
tween the children of Edna Loyd: “if both my children 
die,” &c. In this case, the children took vested interests, 
subject to be defeated upon both the children dying without 
leaving children. Joseph H. has died, leaving a child, 
whereby the contingency cannot arise. 

By force of the deed, upon the ground upon which the 
parties have put the controversy, Joseph H. Winfield and 
Elizabeth Loyd were tenants in common. Upon the death 
of the latter, her right passed to her personal representa- 
ive, and the plaintiff is entitled to the decree he seexs. It 
must be referred to the master, to take an account of the 
hires, etc., of the slaves. 


Per Curiam. Decree accordingly. 
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ALEXANDER SWINDALL ET AL vs. SAMUEL SWINDALL ET AL. 


A dishonest executor, who denies the receipt of the assets, accounts for nei- 
ther principal nor interest, but converts all to his own use, is chargeadle 
not only for interest, but for interest at the highest rate ; and, therefore» 
ao infant may well call for annual rests, or compound interest. 


Cause removed from the Court of Equity of Bladen coun- 
ty, at the Fall Term, 1851. 


, for the plaintiffs. 
Strange and W. Winslow, for the defendants. 


The bill is brought by the residuary legatees of Samuel 
Swindall, deceased, against his executors, Hays F. Shipman 
and Samuel Swindall, the younger. The testator died in 
1841, and the bill was filed some years afterwards, praying 
an account of the estate, aud payment of the surplus to the 
plaintiffs. It states, in particular, that the testator left con- 
siderable sums of money, concealed in different parts of his 
house ; and that, after his death, his son Samuel discovered 
them, and took them secretly for his own use ; and especi- 
ally one sum of $360, and another of $450. And it further 
states, that Shipman proved the will, and took on himself 
the office of executor upon the testator’s estate ; but that the 
son Samuel did not, in consequence of his reluctance to re- 
turn an inventory, including those sums and others, which 
he concealed and converted. Afterwards, Shipman, having 
heard of the conversion of the money, and being able to ad- 
duce the testimony of a witness to each of those two sums, 
demanded payment from Samuel Swindall, the younger; 
and, on his refusal, he brought an action at law therefor: 
and then, in order to defeat that action, the defendant there- 
in also took probate of the will; and thereupon this bill 
was brought. 
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The answer of the defendant, Swindall, admits that his 
motive for qualifying as executor was that charged in the 
bil! ; but it denies, positively, that he received, found, or took 
after his father’s death, either of the sums of money men- 
tioned in the bill, or any other, belonging to his father’s 
estate, or that he received any part of the estate, except 
what was delivered to him as and for his legacies, by the 
other executor. 

Upon the hearing, a reference was made to the Clerk to 
take the usual accounts: he did so, and in his report charg- 
ed the defendant, Swindall, with the two sums of $360 and 
$450, found at different times, in 1841, in his father’s house 
shortly after his death, and converted by that defendant ; 
and also charged him with interest thereon, from the period 
at which he received them, up to the present time. ‘The de- 
fendant excepted to each of these charges of principal money, 
because it was supported by the testimony of but a single wit. 
ness, Which was insuflicient to outweigh the positive denial 
of the answer. He also excepted to the charge of interest, 
because there was no evidence that he received any ; and 
lastly, that no commissions were allowed him. 

The two first exceptions, as to the sums of principal 
money, are unfounded in fact, and must, for that reason, be 
over-ruled. It is true, that but one witness speaks directly 
to each precise sum; but they are both sustained and cor- 
roborated by circumstances, and the testimony of other 
witnesses, which concur in establishing, very clearly, that 
the defendant received at least those sums, and render it 
highly probable, that he got considerably more, though it 
cannot be told how much more. 

Of course, a dishonest executor, who commits the flagrant 
fraud of denying his receipts of the assets, and accounts for 
neither principal, nor interest made, but converts all to his 
own use, is chargeable with interest from the beginning. 
Indeed, he is properly chargeable with interest at the highest 
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rate; and, therefore, the infant plaintiffs might well have 
asked for annual rests, or compound interest, as if the de- 
fendant had been their guardian. As for commissions: 
one cannot but be curious to learn, for what service the 
defendant has entitled himself to compensation. All the 
exceptions must be over-ruled, and the report stand con- 
firmed, and a decree made for the plaintiffs accordingly— 
the defendant, Samuel Swindall, paying all the costs of the 
other parties. 


Per Curiam. Decree accordingly. 


DAVID ROBERTS vs. DANIEL WELCH ET AL, 


Even before our act of 1826, a presumption of satisfaction of a mortgage 
would arise after the lapse of twenty years, tliere haying been no demand 
of payment of either principal or interest, and the mortgagor remaining in 
possession. And, after such delay unaccounted for, a bill for foreclosure 
would not lie. 

Siuce the act of 1826, Rey. Stat. ch. 65, sect. 14, such presumption, under the 
like circumstances, arises within ten years after the forfeiture of said mort- 
gage, or last payment on the same, and it is only necessary that, in the an- 
ewer to a bill for foreclosure, the fact of payment be averred, and the pre- 
sumption insisted on. 

The case of Anders vs. Lee, 1 Dev, and Bat. Eq. 318, cited and approved. 


Cause removed from the Court of Equity of Buncombe 
county, at the Fall Term, 1826. 
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No counsel in this Court for the plaintiff. 
Fredell, for the defendants. 


Rurrin, C. J. On the 10th of August, 1813, John 
Knighton executed to the plaintiff a mortgage in fee for a 
tract of land, containing 230 acres, expressed to be for the 
security of a debt of $100, payable on the 15th of Septeme 
ber following. Knighton died in 1830, leaving no child, 
but a widow, and several brothers and sisters, who were 
his heirs and next of kin. James Gudger administered on 
his personal estate ; and, in 1836, at the instance of the 
brothers and sisters, the land was sold under a decree of 
the Court of Equity, for the purpose of partition; and 
was bought by Robert P. Wells, at the price of $415, which 
he afterwards paid into Court. In 1838, the plaintiff had 
his mortgage proved by the evidence of the hand-writing 
of Knighton, and the subscribing witness, (who was also 
dead,) and registered: and, in March, 1842, he filed this bill 
against Wells, the administrator of Knighton, and against 
Welch and his other heirs, praying for payment of the prin- 
cipal of the debt, and interest from September 15th, 1813, 
by the administrator, or out of the produce of the sale of the 
land then in Court, or else for the foreclosure of the mort- 
gage. 

Most of Knighton’s heirs are non-residents, and the bill 
was taken pro confesso against them. But one of them» 
Mr. Welch, and Gudger and Wells put in answers. They 
state that they had no knowledge of the alleged mortgage, 
nor ever heard of it, until the plaintiff had it proved and 
registered in 1838 ; that they do not believe that Knighton 
owed the plaintiff any debt at that time ; but if he did, that 
they believe it had been paid by him many years before his 
death: That, at the time the deed purports to have been 
made, the plaintiff had but little property, and Knighton was 
possessed of several slaves and other property, besides the 
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land: that Knighton resided on this tract of land until his 
death, and then left a clear personal estate exceeding $1000, 
which was distributed soon after, his death among his next 
of kin: and that, during all that time, the plaintiff lived in 
the same neighborhood, in straitened circumstances, and 
was also present at the sale of the land under the decree, 
and yet did not produce the pretended mortgage, nor set 
up any claim under it. The defendants then insist, that, 
under such circumstances, and after so long a time had 
elapsed before the filing of the bill, and without the plain- 
tiff’s having entered into possession of the premises, or de- 
manded the debt, or received anything on it, the Court 
ought to presume payment of the debt and satisfaction of 
the mortgage. 

The proofs induce not a slight suspicion, from circum- 
stances existing at the date of the deed, that the mortgage 
debt had no real existence; but that the incumbranoe was 
fabricated as an obstacle to others expected to claim as cre. 
ditors, and was never intended to be set up by the plaintiff. 
There is also evidence of the circumstances alleged in the 
answers, from which it might be inferred, supposing the 
debt to have been a true one in its creation, that it had 
been actually paid by Knighton. But it is deemed unne- 
cessary to consider the particular proofs to those points, be- 
cause, upon the pleadings, the Court considers the plaintiff 
barred by a legal presumption of payment. 

The bill is to be considered as one purely for foreclosure. 
It is true, the plaintiff submits, instead of tak‘ng the land, 
to accept payment from the administrator, or out of the 
money got for the land by the heirs. But that is really 
saying nothing more than that he will not interfere with 
the equities of the defendants, as between themselves. The 
plaintiff has no right to come into this Court to recover his 
debt merely ; for that is a legal demand. His redress is 
against the land, and he is to have that, unless his debt has 
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been already satisfied, or shall now be satisfied by the per- 
sen claiming the land, or some one else at his instance. 
There is, therefore, no direct or independent equity in the 
plaintiff against the fund in Court: but, at most, he could 
only have satisfaction decreed out of it by showing a right 
in himself to have a decree of foreclosure in respect of the 
land itself. Whether a bill for foreclosure would lie where 
the mortgagee had not been in actual possession, nor receiv- 
ed nor demanded interest for twenty years, is a point on 
which there has been much centrariety of opinion and ad- 
judication in England. Those who were for sustaining 
such bills admitted, that a debt is generally presumed to be 
satisfied after twenty years; but they held that a mortgage 
was not affected thereby, because the mortgagor was ten- 
ant at will to the mortgagee, and so there was no adverse 
pessession, and the mortgagee could recover in ejectment 
at any time. Henee, it was said that, it the bond or other 
collateral security were presumed to be satisfied, the mort- 
gage yet remained, and the Court of Equity could not deny 
the party the benefit of it. 

Qn the other hand, it was considered, that the two secu- 
rities of bonds and mortgages stood on the same footing, in 
respect to the presumption from non-payment of interest 
for twenty years; and that the mortgage could not be up- 
held in equity, when the debt appeared to be satisfied, ei- 
ther upon express proof of payment, or on the presumption 
of payment. Those Judges regarded the reasoning as fal- 
_ lacious, which was founded on the notion that the mort- 
gagor was tenant at will of the mortgagee: for, although 
he has sometimes been so called, it is obviously only sub 
modo, and by way of illustration for certain purposes, since 
there is no demise, express or implied, and no actual ten- 
ancy; but the mortgagor may at any time be turned out 
without notice. It was thought, therefore, and with appa- 
rent reason, that the fiction ef the supposed relation of land- 
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lord and tenant at law ought not to affect in equity that. 
peculiar relation there existing between mortgagor and 
mortgagee, whereby they are looked upon as debtor and 
ereditor, and the former as the owner of the estate, and 
the latter as having merely a security on it for 
whatever sum may be due tohim. The heirs of a mort- 
gagor in fee may, for instance, call for a conveyance from 
the heirs of the mortgagee upon payment of the debt to the 
“executor, and may require the executor of the mortgagor 
to make the payment: showing that, in truth, a mortgage 
is, in the view of a Court of Equity, but a collateral secu- 
rity, and the whole benefit of it sinks with the extinguish. 
ment of the debt—at least, unless by the laches of the mort- 
gagor, he shows that he has abandoned his equity. to a re- 
conveyance. As the mortgagor is shut out of redemption 
by the mortgagee’s possession for twenty years, it was 
thought reasonable and convenient that the bar should be 
reciprocal on the mortgagee, who did not act on his debt or 
mortgage, until the debt was presumed to be satisfied by the 
lapse of twenty years. It is a point tor curious and inter- 
esting investigation, to trace the adjudications of different 
periods on this question, at law and in equity; and the at- 
tention of those who may have a fancy for it may be di- 
rected to the following as some of the cases from which the 
learning may be gathered. Leman v. Newnham, 1 Ves. S. 
51. Toplis v. Baker, 2 Cox Ch, C. 118. Meade v. Ban- 
don, 2 Dow P, 0.268, Hail v. Doe, 5 Barn. and Ald. 687, 
Wilson v. Witherly, Bul. N. P. 110. Martin v. Mowhn, 
Barn. 978. Richards v. Syms, Barn. Rep. 90. Trash vy. 
White, 3 Bro. C. C. 289. Blewitt v. Thomas, 2 Ves. jr. 
660, Hillary v. Walker, 12 Ves. 239, 266. Doe v. Cal- 
vert, 5 Taunt. 170. Christophers v. Sparke, 2 Jac. and 
Walk, 223. Cooke v. Saltan, 2 Sim. and Ste. 154; and 
White v. Panther, 1 Knapp’s cases, 328. In that coun- 
Von, 8. 645 
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try, however, the point is one of curiosity only ; for the cor: 
rectness of the latter course of reasoning received a full 
parliamentary sanction in the recent acts of 3 and 4 W. 4, 
eh. 27, and 1 Vic. ch. 28, which require mortgagees to en- 
ter or sue within twenty years next. after the last payment 
of any part of the principal or interest secured by the 
mortgage. 

- In this country, there was less difficulty in disposing of 
the point so much controverted in the English Courts ; 
the Judges here, not being fettered by the adjudications 
there, as authorities, and at liberty to regard the better 
reason of the opposing opinions, without the aid of a 
statute, and una voce, we believe, treated the presumption 
of a release or abandonment of the equity of redemption, 
on one hand, and of payment of the mortgage debt on the 
other, and the consequent satisfaction of the mortgage, as 
arising from a delay of twenty years without sume pay- 
ment, or acknowledgment between the parties. The first 
American case found, is that of Morgan v. Davis, in 1781, 
2 Har. and McHen. Rep. 9. There have been many since : 
and among them are Higginson v. Mein, 4 Cranch. 415: 
Collins v. Terry,7 John. R. 278; Jackson v. Wood, 12 
John. R. 242; Giles v. Basemore, 5 John. C. C. 545. In 
the latter case, Chancellor Kent held the broad principle, 
that the presumption of payment of a mortgage debt from 
lapse of time was allowed and made in the Court-of 
Equity, as at law: and that where there had been thirty® 
five years before suit, without interest paid or demanded, 
the mortgage was presumed to be satisfied, and the bill for 
foreclosure dismissed. And he deemed it sufficient to enable 
the defendant to avail himself of that presumption, that he 
stated in his answer his ignorance of the debt, and insisted 
that he had a complete title, by a purchase at sheriff’s sale, 
and a long quiet possession. In Hughes v. Edwards,9 
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Wheat. 489, the Supreme Court of the United States said, 
that, in respect to a mortgagee seeking to foreclose, the 
general rule is, when the mortgagor retained possession, the 
“mortgage will, after a length of time, be presumed to be 
discharged, by the payment of the debt, or a release, unless 
circumstances be shown to repel it, as payment of interest, 
or some acknowledgment of the mortgagor, that the mort- 
gage is subsisting. 

There can be no doubt, then, that, according to the set- 
tled course of decision in this country, and the reasons on 
which it proceeds, which are apparently so sound as lately 
to have influenced the legislation both in England and our 
own country, the debt and mortgage, under consideration, 
are to be presumed to have been satisfied, as there was a 
lapse of twenty-eight and a half years from the day of 
payment, before suit brought, and during that long interval, 
the supposed mortgagor was in possession, and neither the 
debt nor mortgage was asserted by the alleged creditor, 
nor recognised by the other party, as subsisting, and the 
bill offers no explanation of the delay. But the case does 
not even depend on a presumption from so great a length 
ot time: for, the act of 1826, in shortening the period, 
from which the presumption of the payment of certain 
debts should thereafter arise, expressly provided, in the 
second section, for presumptions, both against the mort- 
gagee and mortgagor, in respect to mortgages, by enacting 
against the former, that “the presumption of payment,” 
and against the latter, that “the presumption of abandon- 
ment of the rights of redemption,’ on mortgages before 
made, should arise within thirteen years after the forfeiture 
of the mortgage, or last payment on it. Upon that enact- 
ment, it is only necessary to say, that, according to the case 
of Giles v. Basemore, the fact of payment is sufficiently 
averred, and the presumption insisted on in the answer ; 
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and it is clear, that the bill should thereupon be dismissed, 
with costs to such of the defendants as answered. Anders 
v. Lee, 1 Dev. and Bat. Eq, 218. 








Pex Coniam. Decree accordingly. 











